IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

KITTY LYNN GISH, )
Hantiff, Civil Action No. 7:04CVv 00621

V. MEMORANDUM OPINION

JO ANNE B. BARNHART,
Commissioner of Socid Security

By: Hon. Glen E. Conrad
United States Didtrict Judge
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Defendant.

Plaintiff filed this action chalenging the find decision of the Commissioner of Socid Security
denying plaintiff’s clam for a period of disability and disability insurance benefits under the Socid
Security Act, asamended, 42 U.S.C. 88 416(i) and 423. Jurisdiction of this court is pursuant to 42
U.S.C. § 405(g).

The court’ s review islimited to determining whether there is substantial evidence to support the
Commissioner’s concusion that plaintiff failed to meet the conditions for entitlement established by and
pursuant to the Act. If such substantid evidence exigts, the find decison of the Commissoner must be

afirmed. Lawsv. Cdebrezze, 368 F.2d 640 (4" Cir. 1966). Stated briefly, substantial evidence has

been defined as such relevant evidence, consdering the record as awhole, as might be found adequate

to support a conclusion by areasonable mind. Richardson v. Perdes, 402 U.S. 389, 401 (1971).

The plaintiff, Kitty Lynn Gish, was born on October 23, 1955. Ms. Gish was graduated from
high school and completed two years of college. She has past work experience as an adminigrative
assgtant, retall truck loader, stacker, department manager, fast food manager, clerica worker and front

end supervisor. Ms. Gish filed an application for disability insurance benefits on December 11, 2002.



She dleged that she became disabled for al forms of subgtantia gainful employment on April 1, 2002,
due to chronic obstructive pulmonary disease and depresson. Ms. Gish now maintains that she has
remained disabled to the present time. The record reflects that Ms. Gish met the insured status
requirements of the Act through the date of the Commissioner’ s decision. See generdly, 42 U.S.C. 88
414 and 423.

Ms. Gish's claim was denied upon initid consderation and reconsideration. She then
requested and received a de novo hearing and review before an Adminidrative Law Judge. Inan
opinion dated April 27, 2004, the Law Judge dso determined that Ms. Gish isnot disabled. The Law
Judge found that Ms. Gish suffers from chronic obstructive pulmonary disease with tobacco abuse and
depresson. The Law Judge found that Ms. Gish's menta impairment impacts only minimaly on her
dally activitiesand isnot severe. The Law Judge further determined that, while Ms. Gish's chronic
obstructive pulmonary disease is severe within the meaning of the regulations, the impairment does not
meet or medicaly equd one of the listed impairmentsin Appendix 1, Subpart P, Regulations No. 4.
See 20 C.F.R. 88 404.1520(c)-(d) and 416.920(c)-(d). Based on Ms. Gish’simpairments, the Law
Judge determined that she retains the following residud functiond capacity:

to lift and/or carry 20 pounds occasionaly and 10 pounds frequently; stand and/or walk about

sx hoursin an 8-hour workday; St aout six hours in an 8-hour workday with only occasiond

climbing, balancing, stooping, knedling, crouching, and crawling and no more than moderate
exposure to fumes, odors, dusts, gases, poor ventilation, etc.
(TR 24). Given her residud functiona capacity, and after consderation of plaintiff’s age, education,

and past work experience, as well as the testimony of avocationa expert, the Law Judge determined

that Ms. Gish is cgpable of returning to her past rlevant work as an adminidtrative assstant, clerica



worker, fast food manager, and front end supervisor. (TR 25). The Law Judge dso determined that,
even if Ms. Gish were unable to return to these past rlevant work positions, she is capable of working
as a bookkeeper/accountant, digibility clerk in socid wefare, or generd office clerk at ether the light
or sedentary exertiond level; as an inventory clerk or food counter person at the light exertiond leve;
and as a cashier or bookkeeper at the sedentary level. (TR 25-26). Therefore, the Law Judge
ultimately concluded that Ms. Gish is not disabled, and that sheis not entitled to a period of disability or
disahility insurance benefits. See 20 C.F.R. § 404.1520(¢) and (f). Ms. Gish then filed a request for
review with the Socid Security Adminigtration’s Appeds Council. On August 30, 2004, the Appeds
Council denied Ms. Gish's request for review and adopted the Law Judge' s opinion as the fina
decison of the Commissioner. Having exhausted dl avalabole adminigtrative remedies, Ms. Gish now
appedls to this court.

While plaintiff may be disabled for certain forms of employment, the crucia factud
determination is whether the plaintiff is disabled for al forms of substantid gainful employment. See 42
U.S.C. 8423(d)(2). There arefour elements of proof which must be considered in making such an
andyss These dements are summarized as follows: (1) objective medicd facts and clinica findings,
(2) the opinions and conclusions of treeting physicians, (3) subjective evidence of physica
manifestations of impairments, as described through a clamant’ s testimony; and (4) the clamant’s
education, vocationa history, residual skills and age. Vitek v. Finch, 438 F.2d 1157, 1159-60 (4" Cir.

1971); Underwood v. Ribicoff, 298 F.2d 850, 851 (4™ Cir. 1962).

After areview of therecord in this case, the court is constrained to conclude that the

Commissoner’sfind decison is supported by substantid evidence. The Law Judge sufficiently



congdered plaintiff’s dleged symptoms and the extent to which these symptoms can reasonably be
accepted as cons gtent with the objective medica evidence and other evidence. Therefore, thereis
subgtantia evidence to support the Commissoner’ s finding that plaintiff is not disabled.

The record contains substantia evidence to support the Law Judge' s determination of plaintiff’'s
resdual functionad capacity. Ms. Gish presented at the Lewis-Gae Clinic on September 4, 2000 with
complaints of chest pain. (TR 101). Dr. Steven Ridout diagnosed musculoskeletd chest pain with
likely costochondritis. (TR 101). On September 23, 2001, Ms. Gish was laid off from her
employment as an adminigtrative ass stant when her company was sold. (TR 209-10). In December
2001, Ms. Gish reported chest pain and pressure to her treating nurse practitioner, Kim White. (TR
125). Nurse White noted that Ms. Gish was tender over and under the left breast. (TR 125). Nurse
White diagnosed Ms. Gish as having probable costochondritis. (TR 125).

Ms. Gish returned to Nurse Whitein April 2002 with avird infection and accompanying dry
cough. (TR 120). Chest X-raystaken on April 15, 2002 were consistent with air space disease. (TR
116). Neverthdess, at an exam on April 15, 2002, Nurse White noted that Ms. Gish's lungs were
clear and that she was not experiencing wheezing. (TR 112). At another visit on April 26, 2002, Ms.
Gish reported continuing problems with coughing and fedling easily winded. (TR 107). Nurse Whit€'s
notes from that vigit reflect anew diagnoss of chronic obstructive pulmonary disease and dso note that
Ms. Gish planned to stop smoking. (TR 107).

Ms. Gish was tested at the Pulmonary Function Lab of Carilion Roanoke Memoria Hospital on
May 15, 2002. (TR 127-30). The pulmonary function study indicated that her FEV1 was 1.47. (TR

127). Pulmonary specidigt, Dr. Robert C. Kedley, noted that mild to moderate obstruction was
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present that was not clearly improved immediately after bronchodilators. (TR 128). Dr. Kedey dso
noted that Ms. Gish's lung volumes were severdly decreased and her diffusing capacity was dightly
decreased. (TR 128).

After learning that Ms. Gish's pulmonary function test showed moderate obsiructive disease
(TR 182), Nurse White referred the plaintiff to pulmonary specidigt, Dr. Jeffrey Werchowski, on June
5,2002. (TR 131-34). Dr. Werchowski noted Ms. Gish's 27 year history of smoking, though Ms.
Gish reported that she was trying to cut back and was down to one haf a pack of cigarettes a day.
(TR 132). Dr. Werchowski also noted that a chest X-ray taken that day showed PA projection with
norma cardiac slhouette, clear lung fidds. (TR 133). Dr. Werchowski opined that Ms. Gish had a
moderate degree of obstructive lung disease with some response to bronchodilator therapy, but that she
had no sgnificant signs of emphysematous changes. (TR 133). Dr. Werchowski strongly
recommended that Ms. Gish sop smoking, noting that she was closer to the severe than the mild range
of obstructive lung disease and that she was * on the brink of being debilitated from her disease” (TR
131).

Medica consultant, Dr. Dondd Williams, completed the Physicd Residud Functiona Capacity
Assessment on November 28, 1993. (TR 149-57). Dr. Williams noted that Ms. Gish's dlegations
were partidly credible, in that she was suffering from chronic obstructive pulmonary disease, but that
she should till be able to perform light exertion as long as she avoided exposure to fumes. (TR 154).
Dr. Williams found that Ms. Gish could occasiondly lift 20 pounds, frequently lift up to 10 pounds,
stand and/or walk about 6 hoursin an 8-hour workday, and sit and/or stand about 6 hoursin an 8-hour

workday. (TR 150).



Ms. Gish returned to Nurse White on August 13, 2003 with complaints of dizziness. (TR 166).
Ms. Gish admitted that, athough she had stopped smoking for a period of time, she was smoking
heavily again. (TR 166). Nurse White noted that Ms. Gigh's lungs were clear with no sounds of
wheezing and that her oxygen saturation was 96%. (TR 166). Nurse White determined that Ms. Gish

was suffering alittle hypoxia from smoking. (TR 167). Ms. Gish'sblood work was normd. (TR 161).

On November 20, 2003, Ms. Gish was again suffering from chest tightness and difficulty
breathing. (TR 190). Nurse White noted that Ms. Gish's breath sounds were diminished, but that she
was not wheezing and that her oxygen saturation was 97%. (TR 190). At this appointment, Ms. Gish
requested that Nurse White complete disability forms on her behaf. (TR 190). InaPhyscd
Limitations Assessment form dated November 21, 2003, Nurse White stated that Ms. Gish could lift
only less than 5 pounds, could stland/walk only zero to 2 hoursin an 8-hour day, and could St only up
to 2 hoursin an 8-hour day. (TR 185). Nurse White also noted that Ms. Gish could occasiondly
climb, baance, crouch, kned, crawl, and push or pull. (TR 186). Nurse White concluded that Ms.
Gish was disabled from subgtantid work activity because of her minima lung capacity requiring frequent
rest. (TR 187).

Nurse White aso completed a Mental Limitations Assessment on November 21, 2003 noting
that Ms. Gish had moderate to marked impairmentsin her ability to sustain concentration and attention,
moderate to marked impairments in reliability, and no impairmentsin her socid interactions. (TR 188-
89). Nurse White also noted that these limitations were caused by Ms. Gish' s reduced lung capacity

which affects her ability to perform and function for long periods. (TR 189). Ms Gish did not testify



regarding the presence of a mental impairment. (TR 22). Ms. Gish does, however, have a history of
manic depression and had been prescribed Zoloft for depression on one occasion and Xanax on

multiple occasions for anxiety. (TR 197, 168, 173-79). Ms. Gish received no mental hedlth treatment
for depresson during the relevant time period. A Psychiatric Review Technique form completed by Dr.
Howard Leizer on January 28, 2003 indicates that, dthough Ms. Gish does suffer from depression, her
symptom related limitations are only dight in that she experience mild limitationsin her activities of daly
living, maintaining socia functioning and maintaining concentration, persstence or pace. (TR 135-48).

At a hearing before the Law Judge on December 19, 2003, Ms. Gish testified that she must
change positions every 15 minutes and can wak for only up to 30 minutes before she must rest. (TR
229). Ms. Gish dso tedtified that she must rest for 4-5 hoursin an 8 hour period on agood day. (TR
233). Ms. Gish did testify that she vacuums once aweek, cooks meals, and drives hersdf to do some
shopping. (TR 227, 236). In evidence submitted to the Appeals Council, Ms. Gish stated that she had
obtained a handicapped placard in January of 2004. (TR 194). Ms. Gish dso submitted arecord from
Nurse White for an office vigt on August 5, 2004 in which Nurse White stated that a recent chest X-
ray showed no acute process and that Ms. Gish's oxygen saturation was 97%. (TR 195). Nurse
White a0 prescribed a home nebulizer for acute exacerbations. (TR 195).

In short, the record establishes that plaintiff retains the resdud functiond capacity to return to
some of her past rlevant work. While the plaintiff has take Xanax and experiences some depresson,
there is no objective medica evidence to indicate that her depression is severe. Ms. Gishisnot
receiving any menta hedth trestment for her symptoms. With regard to the plaintiff’s chronic

obstructive pulmonary disease, Dr. Werchowski, the plaintiff’s pulmonary specidigt, noted that her



disease was moderate. Dr. Keeley also noted mild to moderate obstruction. Dr. Werchowski’s
opinion that Ms. Gish was on the brink of becoming disabled due to her disease gppearsto reaeto his
strong recommendation that she sop smoking immediately. The plaintiff’s oxygen saturation level has
been normd, and she has experienced some rdlief with medication. Dr. Williams dso found that the
plaintiff’s dlegations were only partidly credible and that she could perform some light work. Only
Nurse White, an “other” medical source according to 20 C.F.R. § 404.1513(d)(1), found that the
plantiff is subgstantidly disabled from work activity. Thisfinding is not supported by the other evidence
intherecord. The court must conclude that there is substantiad evidence in support of the Law Judge' s
finding of resdud functiona capacity to return to certain past relevant work roles.

Having found subgtantia evidence to support the Commissoner’ s determination that the plaintiff
is not disabled, the court concludes that the Commissone’ sfinal decison must be affirmed. In
affirming the Commissioner’ s decison, the court does not suggest that the plaintiff istotaly free of
symptoms related to her chronic obstructive pulmonary disease or depression. However, thereis
subgtantia evidence to support the Law Judge' s opinion that Ms. Gish can return to her past relevant
work as an adminigrative assstant, clerical worker, fast food manager, or front end supervisor. It must
be recognized that the inability to work without any subjective complaints does not of itsdlf render a
damant totaly disabled. Craig v. Chater, 76 F.3d 585 (4™ Cir. 1996). It appearsto the court that the
Adminigrative Law Judge gave full consderation to dl the subjective factorsin adjudicating Ms. Gish's
clam for benefits. It followsthat dl facets of the Commissoner’sfina decison are supported by
subgtantial evidence.

Asagenerd rule, resolution of conflictsin the evidence is a matter within the province of the



Commissioner, even if the court might resolve the conflicts differently. Richardson v. Perdles, supra;

Oppenheim v. Finch, 495 F.2d 396 (4™ Cir. 1974). For the reasons stated, the court finds the

Commissioner’sresolution of the pertinent conflicts in the record in this case to be supported by
ubgtantid evidence. Accordingly, the find decision of the Commissoner must be affirmed. Lawsv.
Celebrezze, supra.

The Clerk is directed to send certified copies of this opinion to al counsel of record.

ENTER: This 29" day of April, 2005.

/9 Glen E. Conrad
United States Didtrict Judge




IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

KITTY LYNN GISH,
Hantiff, Civil Action No. 7:04CVv 00621

V. FINAL JUDGMENT AND ORDER

JO ANNE B. BARNHART,
Commissioner of Socid Security

By: Hon. Glen E. Conrad
United States Didtrict Judge
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Defendant.

For reasons set forth in a Memorandum Opinion filed this day, summary judgment is hereby
entered for the defendant and it is so
ORDERED.
The Clerk is directed to send certified copies of this Order to al counsel of record.

ENTER: This 29" day of April, 2005.

/9 Glen E. Conrad
United States Didtrict Judge







