IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

ANTHONY G. HOLTON,
Civil Action No. 5:08CVv00042
Plaintiff,

V. MEMORANDUM OPINION

MICHAEL J. ASTRUE,
Commissioner of Socia Security, By: Hon. Glen E. Conrad

United States District Judge

N N N N N N N N N N

Defendant.

Plaintiff hasfiled thisaction challenging thefinal decision of the Commissioner of Social
Security denying plaintiff's claims for disability insurance benefits and supplemental security
income benefits under the Social Security Act, asamended, 42 U.S.C. 88 416(i) and 423, and 42
U.S.C. 81381 et seq., respectively. Jurisdiction of thiscourt ispursuant to 42 U.S.C. 8 405(g) and
42 U.S.C. 8 1383(c)(3). Asreflected by the memoranda and argument submitted by the parties,
the issues before this court are whether the Commissioner's final decision is supported by
substantial evidence, and if it is not, whether plaintiff has met the burden of proof as prescribed
by and pursuant to the Act. Stated briefly, substantial evidence has been defined as such relevant
evidence, considering the record as awhol e, as might be found adequate to support a conclusion

by areasonable mind. Richardson v. Perales, 402 U.S. 389, 401 (1971).

The plaintiff, Anthony G. Holton, was born on June 6, 1961 and eventually completed his
high school education. Mr. Holton hasworked as afurniture deliveryman, retail cashier, poultry
plant processor, office cleaner, fast food restaurant supervisor, and hotel reservationist. He last
worked on aregular and sustained basisin 2000. OnMarch 4, 2004, Mr. Holton filed applications
for disability insurance benefits and supplemental security income benefits. Plaintiff alleged that

he became disabled for all forms of substantia gainful employment in September of 2000 due to



degenerative disc disease. Mr. Holton now maintainsthat he has remained disabled to the present
time. Asto hisapplication for disability insurance benefits, therecord reveal sthat Mr. Holton met
the insured status requirements of the Act through the fourth quarter of 2005, but not thereafter.
See, gen., 42 U.S.C. § 423(a)(1)(A). Consequently, plaintiff is entitled to disability insurance
benefits only if he has established that he became disabled for all forms of substantial gainful
employment on or before December 31, 2005. See, gen., 42 U.S.C. § 423(a).

Mr. Holton’ s claims were denied upon initial consideration and reconsideration. Hethen
requested and received a de novo hearing and review before an Administrative Law Judge. Inan
opinion dated March 16, 2006, the Law Judge also determined that Mr. Holton is not disabled.
The Law Judge found that plaintiff suffers from a severe impairment on the basis of a back
disorder complicated by obesity. The Law Judge aso noted that plaintiff suffers from several
nonsevere impairments. The Law Judge ruled that, despite the back impairment, Mr. Holton
retainssufficient functional capacity to perform hispast relevant work as an office cleaner and fast
food worker. Accordingly, the Law Judge ultimately concluded that plaintiff isnot disabled, and
that heis not entitled to benefits under either federal program. See 20 C.F.R. 88 404.1520(f) and
416.920(f). The Law Judge's opinion was adopted as the final decision of the Commissioner by
the Social Security Administration’s Appeals Council. Having exhausted all available
administrative remedies, Mr. Holton has now appealed to this court.

Therecord revealsthat, five days after the Law Judge issued the unfavorable decision on
plaintiff’s concurrent applications, Mr. Holton filed a new application for supplemental security
income benefits. Inasmuch as his insured status had terminated |ess than three months earlier,
plaintiff wasunableto fileanew application for disability insurance benefits. Inan opinion dated

July 24, 2008, another Administrative Law Judge found that plaintiff was disabled for al forms



of substantial gainful employment for purposesof hissecond application for supplemental security
income benefits, as of the date of that application.

In determining whether the first Administrative Law Judge’s decision is supported by
substantial evidence, the court isguided by the statutory framework aswell asfamiliar and well-
established caselaw. While plaintiff may bedisabled for certain formsof employment, thecrucial
factual determination is whether plaintiff was disabled for all forms of substantial gainful
employment. See42 U.S.C. 88 423(d)(2) and 1382c(a). There arefour elements of proof which
must be considered in making such an analysis. These elements are summarized asfollows: (1)
objective medical facts and clinical findings; (2) the opinions and conclusions of treating
physicians, (3) subjective evidence of physica manifestations of impairments, as described
through aclaimant'stestimony; and (4) the claimant'seducation, vocational history, residual skills,

and age. Vitek v. Finch, 438 F.2d 1157, 1159-60 (4th Cir. 1971); Underwood v. Ribicoff, 298

F.2d 850, 851 (4th Cir. 1962).

After a review of the record in this case, the court is unable to conclude that the
Commissioner’s final decision is supported by substantial evidence. The medica record
documents progressively worsening degenerative disc disease. The court agrees that during the
period immediately following hislast substantial gainful activity in 2000, and continuing through
at least November of 2003, the medical evidence tends to support the notion that, while limited
in physical function, Mr. Holton retained sufficient functional capacity for lighter forms of work
activity. However, beginning in late 2004, plaintiff’s treating physicians, including his family

doctor and an orthopaedist at the University of VirginiaMedical Center, produced findings and

L A copy of the second Administrative Law Judge' s favorable decision is appended to plaintiff’s
motion for summary judgment.



opinions which indicate that Mr. Holton’s disc disease had progressed to a disabling level of
severity. The court concludes that the Administrative Law Judge improperly placed controlling
weight on the earlier medical reports as well as opinions from nonexamining state agency
physicians. In light of the medical reports and assessments from the physicians who saw Mr.
Holton over a period of time, the court concludes that the Commissioner’ s final decision is not
supported by substantial evidence, and that Mr. Holton has met the burden of proof in establishing
that he became disabled for all forms of substantial gainful activity, at |east as early as November
of 2005.

The medical record reflects that Mr. Holton first began to seek treatment for
musculoskeletal discomfort in the late 1990s and early 2000s. The record aso reveals that
plaintiff was unable to afford al of the diagnostic studies and rehabilitative procedures
recommended by his physicians. Dr. Bruce Rose, a family practitioner, submitted a series of
medical reports covering his treatment of plaintiff since October of 2000. While the
Administrative Law Judge correctly noted that Mr. Holton went for many months without seeing
this medical provider, Dr. Rose produced medical findings in late 2004 and early 2005 which
indicate that plaintiff is totally disabled. Citing his own clinical findings and objective testing
results from the University of VirginiaMedical Center, Dr. Rose opined that the pain associated
with the degenerative disease processin plaintiff’ sneck and back isso severe asto render plaintiff
disabled for sustained work activities at any exertional level.

Dr. Vincent Arlet, an orthopaedic specialist from the University of Virginia Medical
Center, submitted several reports documenting treatment of plaintiff for multiple pain syndrome.
Based on his examination and studies, Dr. Arlet diagnosed two level disc disease, with a centra

disc herniation, though without nerve compression, complicated by fibromyalgia. On November

4



4, 2004, Dr. Arlet submitted an assessment which includes findings suggestive of a listed
impairment under Rule 1.04(A) of Appendix 1to Subpart P of the Administrative RegulationsPart
40423

In finding that Mr. Holton is disabled for purposes of the second application for
supplemental security income benefits, the second Administrative Law Judge summarized the
medical reports compiled by Dr. Arlet and Dr. Rose in 2004-05 as follows:

Itisthe consensus of thetreating physiciansthat the claimant isunableto work due
to the severity of his physical and mental impairments. In an interrogatory
completed at the request of the claimant’s representative, Vincent Arlet, M.D.,
reported diagnoses of herniated nucleus pul posus of thelumbar spine, degenerative
disc disease, and facet arthritis demonstrated on MRI, with associated findings of
l[imitation of motion and positive straight leg raising, and opined that the level of
severity of the claimant’s back disorder meets medical listing 1.04(A).

In aphysical residual functional capacity questionnaire completed in November
2005, Bruce Rose, M.D., reported diagnoses of back disorderswith MRI findings
of cervical and lumbar arthritis, stenosis, and disc herniation, asthma, GERD,
hyperlipidemia, obesity, and sleep apnea. He characterized the claimant’ spain as
“severe” and“ constant,” and reported that symptomsarenot relieved by prescribed
medications. Inadditiontolimitationsinlifting/carrying, which would restrict the
claimant to sedentary work, at best, Dr. Rose limited sitting and standing/walking
to atotal of less than two hours in an eight hour workday. The claimant was
unable to stoop, crouch, or climb, was limited in reaching and grasping, required
frequent periods of rest, and would likely miss work in excess of four days per
month. (page cites omitted.)

In quoting fromthe second Administrative Law Judge’ sopinion, the court doesnot suggest

that the Commissioner is now bound by the findings made in conjunction with plaintiff’s

2 |f aclaimant suffersfrom an impairment listed under Appendix 1, the claimant is deemed to be
disabled for all forms of substantial gainful employment without consideration of factors such as age,
education, and prior work experience. See 20 C.F.R. §8 404.1520(d) and 416.920(d).

% Without going into any great detail, the court finds and concludes that the Law Judge's
assessment in determining that plaintiff does not suffer from alisted impairment isreasonable, and cannot
bedisturbed. However, the court believesthat Dr. Arlet’ sfindingsfully support the notion that plaintiff’s
back condition and pain syndrome combine so asto prevent performance of sustained work activity at any
exertional level.



subsequent application for supplemental security income benefits. Indeed, in fairnessto thefirst
Administrative Law Judge, it should be noted that the second Law Judge relied on other medical
findings, including a diagnosis of recurrent major depression and panic disorder set forth in a
psychiatric report dated in October of 2006. Y et, the second L aw Judge’ sdiscussion of plaintiff’s
back disorder underlines the fact that the medical specialists who actually saw and treated Mr.
Holton in the eighteen month period immediately prior to termination of his insured status,
concluded that plaintiff’s physical limitations and pain had progressed to the extent asto prevent
regular and sustained work activity.

In his opinion, the first Administrative Law Judge relied heavily on the reports from
nonexamining state agency physicians in determining that Mr. Holton retained sufficient
functional capacity to perform past relevant work at all timesprior to thetermination of hisinsured
status. Specifically, the Law Judge relied on medical record reviews completed by Dr. W. C.
Amos and Dr. R. S. Kadian. However, the administrative regulations provide that reports and
opinionsfrom treating physicians must be accorded greater weight than reportsand opinionsfrom
medical sources who have not examined the claimant. See 20 C.F.R. 88 404.1527(d)(1) and
416.927(d)(1). Intheinstant case, it is undisputed that neither Dr. Amos or Dr. Kadian actually
saw or examined Mr. Holton. Furthermore, under the administrative adjudication scheme, even
greater weight isto be given to opinions of medical sources who have treated a claimant over a
period of time. See20C.F.R. 88404.1527(d)(2) and 416.927(d)(2). Thegoverning administrative
regul ations al so provide that more weight should be given to the opinionsand reports of amedical

specialist, such as an orthopaedist. See 20 C.F.R. 88 404.1526(d)(5) and 416.926(d)(5).



InMr. Holton’ s case, the only physicianswho have suggested that plaintiff could perform
regular and sustained work activity were the state agency doctorswho did not personally examine
the claimant. On the other hand, Dr. Arlet and Dr. Rose saw Mr. Holton on several occasions.
Both physiciansrelied on MRI studieswhich reveal ed a herniated nucleus pul posus, degenerative
disc disease at several levels, and facet arthritis. Dr. Arlet, an orthopaedic specialist, considered
the objective medical findings to be consistent with plaintiff’s complaints of severe pain. See

Craig v. Chater, 76 F.3d 585 (4™ Cir. 1996) (subjective complaints can support adisability claim

when consistent with objective medical findings). In this case, the evidence is ssmply not
consistent with the Law Judge' s ultimate determination that plaintiff’s complaints of pain are
exaggerated. Indeed, all of the medical source material considered to be most reliable under the
administrative regulations, suggeststhat Mr. Holton isdisabled for al formsof substantial gainful
activity.

For these reasons, the court concludes that the Commissioner’s final decision denying
plaintiff’sentitlement to aperiod of disability isnot supported by substantial evidence. The court
finds that plaintiff has met the burden of proof in establishing that he was disabled for al forms
of substantial gainful activity prior to the termination of hisinsured status. Given the progression
of the medical evidence in this case, and considering the comments made by plaintiff’s attorney
during oral argument asto the date of disability onset now sought by plaintiff, the court concludes
that Mr. Holton has met the burden of proof in establishing that he became disabled for all forms
of substantial gainful employment on November 7, 2005.

The court is constrained to conclude that the Commissioner’ sfinal decisionin thiscaseis

not supported by substantial evidence. Defendant’s motion for summary judgment must,



therefore, be denied. Upon the finding that plaintiff has met the burden of proof as prescribed by
and pursuant to the Act for entitlement to a period of disability beginning on November 7, 2005,
summary judgment will be entered in favor of plaintiff. The final decision of the Commissioner
will be reversed and the case remanded for the establishment of proper disability insurance
benefits. The Commissioner’ sfinal decision denying supplemental security income benefitswill
also be reversed to the extent that the denial was based on the finding that plaintiff was not
disabled. However, inasmuch as the Commissioner has apparently not considered whether
plaintiff met the financia eigibility requirements under that benefit program during the period
prior to the date of the second application for supplemental security income benefits, the court
must remand the casefor an appropriate determination. Anorder and judgment in conformity will
be entered this day.
The clerk is directed to send certified copies of this opinion to all counsel of record.

DATED: This 31" day of December, 2008.

/sl _GlenE. Conrad
United States District Judge




IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

ANTHONY G. HOLTON, )
) Civil Action No. 5:08CVv 00042
Plaintiff, )
)
V. ) FINAL JUDGMENT AND ORDER
)
MICHAEL J. ASTRUE, )
Commissioner of Social Security, ) By: Hon. Glen E. Conrad
) United States District Judge
Defendant. )
For reasons stated in a memorandum opinion filed this day, it is now
ADJUDGED AND ORDERED
asfollows:
1 The Commissioner’ s motion for summary judgment shall be and hereby is DENIED;

2. The Commissioner's denia of plaintiff’s claim for a period of disability and disability
insurance benefits shall be and hereby isREV ERSED with judgment entered in favor of

the plaintiff;
3. The Commissioner shall compute and award appropriate benefits to plaintiff;
4. TheCommissioner'sdenial of plaintiff'sclaimfor supplemental security incomebenefits

shall beand hereby isREVERSED and MODIFIED toreflect plaintiff'sdisability for all

forms of substantial gainful employment; and

5. Plaintiff's claim for supplemental security income benefits shall be and hereby
ISREMANDED to the Commissioner for adetermination of plaintiff'seligibility

under the remaining statutory criteria.
The Clerk isdirected to send certified copies of thisjudgment and order to all counsel of record.

ENTER: This31* day of December, 2008.

/sl _Glen E. Conrad
United States District Judge




