IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

STEVEN A. McCARTHY,
Civil Action No. 5:04CVv00070
Rantiff,

V. MEMORANDUM OPINION

JO ANNE B. BARNHART,
Commissioner of Socid Security, By:  Honorable Glen E. Conrad

United States Digtrict Judge

Nl N N N N N N N N N

Defendant.

Haintiff hasfiled this action chdlenging the find decision of the Commissioner of Socid Security
denying plaintiff's clams for disability insurance benefits and supplemental security income benefits under
the Socid Security Act, as amended, 42 U.S.C. 88 416(1) and 423, and 42 U.S.C. § 1381 et seq.,
respectively. Jurisdictionof this court ispursuant to 42 U.S.C. §405(g) and 42 U.S.C. § 1383(c)(3). As
reflected by the memoranda and argument submitted by the parties, the issues now before the court are
whether the Commissioner's fina decision is supported by substantia evidence, or whether thereisgood
cause" to necesstate remanding the case to the Commissioner for further consideration. See 42 U.S.C.
8§ 405(g).

The plaintiff, Steven A. McCarthy, was bornon September 6, 1956 and eventudly completed his
high school education. Plaintiff has worked as alaborer in anursery, warehouseman, assembler, ddivery
man, poultry worker, drywal finisher, and handyman. Helast worked onaregular and sustained basisin
1999. On January 31, 2002, Mr. McCarthy filed applications for disability insurance benefits and
supplementa security income benefits. Earlier gpplications for suchbenefitshad proven unsuccessful. In

his more recent gpplications, plaintiff dleged that he became disabled for dl forms of substantia ganful



employment on November 14, 2000 due to foot and back pain; peronea neuropathy; disk degeneration
in the lumbar spine, and disk bulging in the lumbar spine. Mr. McCarthy now maintains that he has
remained disabled to the present time. Asto his gpplication for disability insurance benefits, the record
reveds tha plantiff met the insured status requirements of the Act at dl relevant times covered by thefind
decison of the Commissioner. See, generdly, 42 U.S.C. 88 414 and 423.

Mr. McCarthy's dams were denied upon initid consderation and reconsderation. He then
requested and received a de novo hearing and review before an Adminidrative Law Judge. 1n an opinion
dated September 4, 2003, the Law Judge aso determined that Mr. McCarthy is not disabled. Whilethe
Law did not make explicit findings as to the nature or diagnoses of plaintiff’s physica conditions, the Law
Judge noted that Mr. McCarthy has a history of problems associated withthe partia amputation of hisleft
foot, musculoskeletd difficultiesin the lower back, and some degree of peripheral neuropathy. Because
of theseimparments, the Law Judge ruled that Mr. McCarthy isunable to perform any of his past rlevant
work roles. However, the Law Judge determined that plaintiff retains sufficient functiona capacity for less
than afull range of sedentary exertion. The Law Judge assessed plaintiff’ s resdud functiond capacity as
follows

During the period from January 19, 2001, through the present the damant has had the

following specific work-related functiond capacities and limitations— he can lift up to 10

pounds occasondly and alesser amount frequently; he can perform only work dlowing

him the option to sit or stand while working as needed for comfort and the option to

dternate between these positions; and heisunable tousehisleft legto operate foot pedals.

(TR 30).

Givensucharesdua functiond capacity, and after considering Mr. McCarthy’ sage, education, and prior

work experience, as well as testimony from avocationa expert, the Law Judge found that plantiff retains



aufficient functiond capacity for severd specific sedentary work roleswhich exit in sgnificant number in
the nationd economy. Accordingly, the Law Judge ultimately concluded that Mr. McCarthy is not
disabled, and that heisnot entitled to benefitsunder either federa program. See, generdly, 20 C.F.R. §8
404.1520(f) and 416.920(f). The Law Judge's opinion was adopted as the final decison of the
Commissioner by the Socid Security Adminigtration’s Appeds Council. Having exhausted dl availadle
adminigrative remedies, Mr. McCarthy has now gppedled to this court.

While plantiff may be disabled for certain forms of employment, the crucid factua determination
is whether plaintiff was disabled for dl forms of substantia ganful employment. See 42 U.S.C. 88
423(d)(2) and 1382c(q). There are four dements of proof which must be considered in making such an
andyss These dements are summarized asfollows (1) objective medicd facts and dlinicd findings, (2)
the opinions and conclusions of treating physicians, (3) subjective evidence of physicd manifestations of
imparments, as described through a claimant's testimony; and (4) the clamant's education, vocational
hisory, resdua skills, and age. Vitek v. Finch, 438 F.2d 1157, 1159-60 (4th Cir. 1971); Underwood
v. Ribicoff, 298 F.2d 850, 851 (4th Cir. 1962).

After a review of the record in this case, the court is constrained to conclude that the
Commissioner’s find decision is not supported by substantia evidence. Mr. McCarthy has a history of
musculoskeletd problems. In addition to resduds of a partid |eft foot amputation resulting from awork-
related accident, Mr. McCarthy suffers from multilevel disk degeneration, particularly a L-5, with aright
posterior laterd disk protrusion, and bilateral recessed Senoss moderately severe on theright. Plaintiff's
treating physician, Dr. Nando Visvdingam, aneurologist, hasproduced reportson severa occasions which

indicate that Mr. McCarthy is totaly disabled. The Adminigtrative Law Judge discounted Dr.



Visvaingam’ smedica opinions, notingthat the physi cal findings described by the neurologist do not support
adetermination of totaly disabling subjective discomfort.

The court agreesthat Dr. Visvdingam' sdinicd findingsasto plaintiff’ sresidual functiona capacity
are not overly detailed. Onthe other hand, morerecently, Dr. Visvdingam has interpreted an MRI study
to indicate that Mr. McCarthy’ s muscul oskel etd problems meet or equal the impairment listed under Rule
1.04(A) of Appendix | to Subpart P of the Adminidrative Regulations Part 404. The Adminidrative Law
Judge rgected thisfinding. 1n so doing, the Law Judge cited reports from state agency physicians which
were compiled before the MRI study referenced by Dr. Visvadingam, and without benefit of the
neurologist’s assessment.  The Adminigrative Law Judge undertook his own review of various
muscul oskeletdl and neurologicdl lidings in Appendix |, and concluded that Mr. McCarthy’ sconditiondoes
not meet or equa any listed imparment. In so doing, the Law Judge did not rely on the report of any other
physicianor medicad specidig, other thanfor the state agency physicans who reviewed the medica record
prior to the devdopment of Dr. Visvaingam's neurologicd reports. The court concludes that the
Adminidrative Law Judge does not possess sufficient medical expertise to reach such a conclusion, and
that inany event, the adminidrative regulations require input from a physician prior to a determination that
adamant’ simparmentsdo not meet or equal alisted impairment. The court find * good cause’ for remand
of this case to the Commissioner for further development and consideration

Under 20 C.F.R. § 404.1520(d) and 416.920(d), it is provided that if acdamant suffersfrom an
imparment, or combination of impairments, which meets or equals an impairment listed under Appendix
| to Subpart P, the daimant will be found disabled without consideration of factors such as age, education,

and prior work experience. In response to an inquiry from plaintiff’s attorney, Dr. Visvalingam checked
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aform s0 as to indicate his belief that plaintiff suffers from a listed impairment under Rule 1.04(A) of
Appendix I. Dr. Visvaingam did not explain hisopinion, other than to refer to earlier clinical notesand the
MRI study report. In the court’s view, the clinica notes and MRI report could be read to indicate some
nerve root compression, limitationof motion, and lumbar radiculopathy, asrequired under Rule 1.04(A).
On the other hand, it is less clear that Mr. McCarthy suffers from the reflex loss, pogtive straight leg
rasng, and atrophy described under the liding. Thedifficulty inthe caseisthat no medical consultant, Sate
agency physician, or medical advisor was asked to consder whether the study findings and clinica notes
support the existence of an imparment which meets or equds the crucid liging. The absence of such
medicd input is paticulaly striking given Dr. Visvdingam's opinion, abeit conclusory, that Mr.
McCarthy’ s condition does meet or equa aligting.*

In determining whether a daimant’s impairment, or combination of imparments, is medicaly
equivdent to alised imparment in Appendix |, 20 C.F.R. 88 404.1526(b) and 416.926(b) provide as
follows

Medical equivalence must be based on medical findings. We will dways base our

decision about whether your impairment(s) is medicaly equal to a listed impairment on

medica evidence only. Any medicd findings in the evidence must be supported by
medicaly acceptable dinicd and laboratory diagnogtic techniques. We will also consder

the medica opinion given by one or more medicd or psychologica consultants designated
by the Commissioner in deciding medical equivdence. (Emphasis added).

In Mr. McCarthy’s case, no medical consultant or advisor offered any evidence to contradict Dr.

Visvdingam' sopinionthat the MRI study demongtrates the existence of impairments which meet or equal

Yin passing, the court notes that the Administrative Law Judge recognized that Dr. Visvalingam qualifies
both as atreating physician and medical speciadist. (TR 302, 304).
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aliging. No medicd advisor testified at the adminidrative hearing. Insteed, the Adminigtrative Law Judge
attempted to substitute his opinionfor that of the tresting medical specidi<t, without benefit of any additiona
medica findings or input. In such circumstances, the court cannot conclude that the Commissioner’s
resolutionof the issues under Step 3 of the Sequentia Disability Andyss (120 C.F.R. 88 404.1520(d) and
416.920(d)) is supported by subgtantid evidence. The court finds *good cause” for remand of this case
to the Commissioner for further consderationastowhether plantiff’ smuscul oskel etd imparmentsare such
as meet or equd alisted impairment under Appendix I.

For the reasons stated, the court has found “good cause’ for remand of this case to the
Commissioner for further development and considerationas outlined above. If the Commissoner isunable
to decide this case in plantiff’sfavor on the basis of the exiging record, and any supplementa medica
reportsor opinions as may become available, the Commissioner will conduct asupplementa adminigrative
hearing at whichboth sideswill be alowed to present additiona evidence and argument.  If asupplementa
hearing is conducted, the court believes that it would be helpful if a qudified medica advisor could be
designated to condder the severity of plaintiff’s musculoskeetd imparment vis-a-vis the medicd ligings
under Appendix I. An appropriate order of remand will be entered this day.

The Clerk isdirected to send certified copies of thisMemorandum Opiniontodl counsdl of record.

DATED: This 11" day of May, 2005.

/s _Glen E. Conrad
United States Didtrict Judge




IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

STEVEN A. McCARTHY,
Civil Action No. 5:04CVv00070
Paintiff,

V. JUDGMENT AND ORDER

JO ANNE B. BARNHART,
Commissioner of Socid Security, By:  Honorable Glen E. Conrad

United States Didtrict Judge

N/ N N N N N N N N N

Defendarnt.
For reasons st forth in aMemorandum Opinion filed this day, it is now
ADJUDGED AND ORDERED

asfollows

1 This case shdl be and hereby is REMANDED to the Commissioner for further consideration and
development as specified in the Memorandum Opinion filed herewith this day; and

2. Uponremand, should the Commissioner be uneble to decide this case in plaintiff'sfavor onthe basis
of the exigting record, the Commissioner shal conduct a supplementa adminidrative hearing at which both sdes will
be dlowed to present additiona evidence and argument.

The parties are advised that the court considers this remand order to be a "sentence four" remand. See

Melkonyanv. Sullivan, 501 U.S. 89, 111 S. Ct. 2157 (1991); Shddav. Scheefer, 509 U.S. 292, 113 S. Ct. 2625

(2993). Thus, thisorder of remand isafind order. Id. If the Commissoner should again deny plaintiff's dlam for
benefits, and should plaintiff again chooseto seek judicid review, it will be necessary for plaintiff toinitisteanew avil
actionwithinsxty (60) days fromthe date of the Commissioner'sfind decisonon remand. See42 U.S.C. 8§ 405(g).
The Clerk is directed to send certified copies of this Order to adl counsd of record.
ENTER: This 11" day of May, 2005.

/s _Glen E. Conrad
United States Didtrict Judge




