IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

CAROL L. ORDEWALD,
Civil Action No. 5:04CVv00032
Pantff,

V. MEMORANDUM OPINION

JO ANNE B. BARNHART,
Commissioner of Socid Security, By:  Honorable Glen E. Conrad
United States Didtrict Judge

Defendant.

Nl N N N N N N N N N

Raintiff hasfiled this action chalenging the find decision of the Commissioner of Socia Security
denying plaintiff's dam for a period of disability and disability insurance benefits under the Socia Security
Act, asamended, 42 U.S.C. 88 416(i) and 423. Jurisdiction of this court is pursuant to § 205(g) of the
Act, 42 U.S.C. §405(g). Thiscourt'sreview islimited to adetermination asto whether thereis substantia
evidence to support the Commissioner's conclusion that plaintiff failed to meet the requirements for
entitement to benefits under the Act. If such subgtantid evidence exidts, the find decison of the

Commissioner must be affirmed. Laws v. Celebrezze, 368 F.2d 640 (4th Cir. 1966). Stated briefly,

substantia evidence has been defined as such rdlevant evidence, considering the record as a whole, as

might befound adequate to support aconclusonby areasonable mind. Richardson v. Peraes, 402 U.S.

389, 400 (1971).
The plantiff, Carol L. Ordewald, wasborn on September 22, 1960 and eventudly completed her
high school education. Mrs. Ordewald also took severd coursesin college. She hasworked asacashier,

food server, machine operator, salesclerk, and department manager inaretall store. Apparently, she last



worked on a regular and sustained basis in 1988. On November 7, 2001, Mrs. Ordewald filed an
gpplicationfor aperiod of disahility and disability insurance benefits. Shedleged that she became disabled
for al forms of substantid gainful employment in July 1988 due to epilepsy, migraine headaches,
fibromyagia, and sengtivity to chemicas. Mrs. Ordewad now maintains that she has remained disabled
to the present time. The record reved s that plaintiff met the insured status requirements of the Act through
the fourth quarter of 1993, but not thereafter. See, generdly, 42 U.S.C. 88 414 and 423.

Mrs. Ordewald’ s dam was denied upon initid consderation and reconsderation. She then
requested and received a de novo hearing and review before an Adminigrative Law Judge. Inanopinion
dated March 10, 2003, the Law Judge aso determined that Mrs. Ordewald isnot disabled. The Law
Judge made no explicit findings as to the nature or diagnoses of plaintiff’s physcd, menta, and emotiond
imparments. However, the Law Judge's opinion indicates that he adopted the findings made by two
medica expertswho testified at the adminigrative hearinginthiscase. Dr. H. C. Alexander, 111, aninternist
and rheumatologigt, testified that Mrs. Ordewad has ahistory of cervicd intrathelid neoplasia, dasslll,
which was successfully treated by atota vaginal hysterectomy; seizure disorder; migraine headaches,
irritable bowel syndrome; hypertenson; and fiboromydgia. Dr. Robert Muller, a clinica psychologist,
testified at the hearing that plaintiff has ahistory of panic attacks, depression, and polysubstance abuse.

Based on plaintiff’s combination of physica, mentd, and emotiona imparments, the Law Judge
ruled that Mrs. Ordewad has been disabled for al of her past work roles a al relevant times.
Furthermore, based on his review of the extensve medicd record, and after considering the testimony of
the two medical experts, the Law Judge found that Mrs. Ordewad wastotdly disabled for al forms of

subgtantid gainful employment for a period of time prior to the termination of her insured status on



December 31, 1993. TheLaw Judge based thisfinding primarily on the severity of plaintiff’ spanic attacks.
However, the Law Judge aso found that beginning inabout March 1993, Mrs. Ordewa d’ s panic disorder
improved and that she came to possess agreater and wider range of resdud functiona cgpacity sometime
after the termination of her insured status on December 31, 1993. The Law Judge offered the following
assessment as to plantiff’simproved resdud functiond capacity:

Since December of 1993, the undersigned finds that the clamant has remained physcaly

capable of light work, however, the damant’s menta impairment have [sic] improved.

Since Decemebr [dic] of 1993, the claimant’ sahilities to follow work rules, ded with the

public, co-workersand supervisors, use judgment, deal withstress, functionindependently,

and mantain attention and concentration have been “fair.” Her ability to understand,

remember and carry out complexjob instructions has been “poor,” her ability to deal with

detailed indructions hasbeen“far,” and her aility to deal withample ingtructions hasbeen

“good.” The clamant’s abilities to behave in an emotiondly stable manner, relae

predictably in socid Stuations and to demondtrate rdiability have been “fair.” (TR 30).

Given Mrs. Ordewad' s more recent resdua functiond capacity, and after consdering plaintiff’'s
age, education, and prior work experience, as well astesimony fromavocationd expert, the Law Judge
determined that beginning sometime shortly after December 31, 1993, and continuing through the date of
his opinion, Mrs. Ordewad has possessed sufficient functiona cgpacity to perform severa specific light
work roles exigting in ggnificant number in the nationa economy. Accordingly, the Law Judge ultimately
concluded that Mrs. Ordewald isnot currently disabled, and that sheis not entitled to a period of disability
or disability insurance benefits. See, generdly, 20 C.F.R. § 404.1520(f). In thisregard, the Law Judge
reasoned as follows:

While the record indicatesthat the damant was disabled prior to December 31, 1993, the

date she was last insured for disability benefits, Socid Security regulaions requirethat an

individud file an application for a period of disability while they are disabled or no later

than 12 months after the month in which the disability ended. (20 C.F.R § 404.621(d)).
In cases where amentd imparment isinvolved, if an individua was mentdly incompetent



and not able to apply within the 12 months after the period of disability ended, they may

apply not more than 36 months after the month in which the disability ended. (20 C.F.R.

8404.322). Evenif the undersgned wereto give the clamant the benefit of the doubt and

consder her to have been mentdly incompetent while she was disabled by the panic

disorder, the record indicatesthat it waswdl beyond 3 years after thisimpairment ceased

when she applied for disability benefitsin October of 2001. (TR 28).

The Law Judg€e's opinion was adopted asthe find decision of the Commissioner by the Socia Security
Adminigration’sAppeds Council. Having exhausted dl avail ableadminigtrativeremedies, Mrs. Ordewad
has now appedled to this court.

After a review of the record in this case, the court is congtrained to conclude that the
Commissioner’ s find decisionis supported by substantial evidence. While Mrs. Ordewald clearly suffers
from a severe impairment, the medical record supports the finding that plaintiff’s physica imparments,
conggting primarily of fibromyagia, have never been so severe asto prevent her performance of light levels
of exertion. However, themedica record asoindicatesthat plaintiff’ spanic disorder, seizuredisorder, and
depression were S0 severe as to have rendered her disabled for al forms of work activity for a period of
time in the late 1980s and early 1990s. The court believes that the Adminigrative Law Judge properly
relied onthe medica record, as well as the testimony of Dr. Muller, the medica expert, indetermining that
plantiff’s nonexertiona limitations were more adequately treated beginning in about March 1993. The
court specificdly finds that the testimony of Dr. Muller congtitutes substantia evidence in support of the
Law Judge' s determination that plaintiff possessed sufficient residud functiona capacity for nongresstul,
light work activity beginning no later than the mid-1990s. Dr. Muller went on to assess plaintiff’sresdua

functiond capacity in terms of a variety of specific, work-related emotiona components. Given Dir.

Muller’ sfindings for the later period, the vocationa expert testifiedthat Mrs. Ordewal d possesses sufficdent



functiond capacity to performsaverd specific light work roles exiging in Sgnificant number inthe nationa
economy. The court concludes that there is substantial evidence to support the Commissioner’ s decision
that plaintiff was not disabled within the meaning of the Socid Security Act within aperiod of three years
prior to the date of her gpplication for disability insurance benefits On appedl to this court, the issues
in dispute gppear to turn on the legd effect to be accorded to the Law Judge's finding that plaintiff was
disabled for aperiod of time during which she gtill enjoyed insured gatus. Mrs. Ordewad arguesthat this
finding is binding upon the Commissioner and that she may not now be found indigible for a period of
disability without an gppropriate readjudication of her cgpacity to perform substantial gainful activity. In
a rdated argument, plaintiff maintains that this is redly a “medica improvement” case, and tha the
Commissioner has not undertaken the gppropriate inquiry as set forth under 42 U.S.C. § 423(f) and 20
C.F.R. 8§404.1594. Findly, plaintiff contendsthat evenassuming her disability ended, the Administrative
Law Judge waswithout legd authority to deny her applicationfor aperiod of disability merely because the
applicationwas not filed within a specified period following cessation of her disahility. The court findseach
of these arguments to be unavailing.

Haintiff argues that oncethe Adminidrative Law Judge had found that she was disabled for some
period of time prior to the termination of insured status, the government possessed the burden under Step
5 of the sequentia disability analysis, 20 C.F.R. § 404.1520(f), to go forward with evidence to establish
the exigtence of dternate work roles which she could be expected to perform. Flantiff’ sargument ignores
thefact that the Adminidrative Law Judge received input fromtwo medical experts and avocationd expert
in atempting to determine whether Mrs. Ordewad possessed sufficdent functiond capacity to engagein

substantid ganful activity following the improvement inher panic disorder. Dr. Muller clearly testified that



Mrs. Ordewald experienced improvement beginning in the soring of 1993. The Law Judge asked Dr.
Muller to assess plantiff’'s resdua functiond capacity for the periods of time both before and after the
improvement inher panic disorder. Dr. Muller made explicit findingsasto theearlier period. (TR 455-57).
The Law Judge then asked Dr. Muller to evaluate the same work-related emotional components for the
period of time after improvement in plaintiff’s overal condition. Dr. Muller made the assessment. (TR
463-64). In questioning the vocationa expert, the Law Judge propounded hypothetica questions which
included Dr. Muller’ sfindings as to plaintiff’ sspecific, work-related emotional componentsfor the periods
before and after the improvement inher panic disorder. Thevocationd expert testified that Mrs. Ordewad
was disabled based on the findings for the earlier period, but that she now possesses residud functiona
capacity for severa specific work rolesgiventhe findingsfor thelater period. (TR 468-71). It wasbased
on this body of evidence that the Law Judge made his crucid findingsthat Mrs. Ordewad was disabled
for dl forms of work for aperiod of time and that she later regained sufficent functiona capacity to engage
in severd specific dternate work roles. It appears to the court that the Law Judge was quite scrupulous

in undertaking the appropriate inquiry required under 20 C.F.R. § 404.1520(f). See, generdly, Walker

v. Bowen, 889 F.2d 47 (4™ Cir. 1989). Inshort, the court findsno fauit withthe Law Judge’ s application
of the sequentid disability andyss

Itistrue that the Law Judge did not evauate plaintiff’s case in terms of the “medica improvement”
criteria established by and pursuant to 42 U.S.C. 8 423(f). However, aspointed out by the Commissioner
in her memorandum in support of her motion for summary judgment, such criteria are gpplicable only in

determining the cessation of disahility for a person who is aready a*“recipient of benefits” Since Mrs.



Ordewad has never been found entitled to a period of disability and disability insurance benefits, the
“medica improvement” criteria are not relevant to her case.

Fndly, in what appears to be an argument tailored to the establishment of a closed period of
disaility, Mrs. Ordewald contends that the Law Judge was without legd authority in requiring that her
gpplication for benefits be filed within 12 months from the date on which the Law Judge found that her
disability ended. However, the filing of a timely application is one of the requirements for benefits
established under 42 U.S.C. § 423(i). Under 20 C.F.R. 8§ 404.320(b), it is provided asfollows:

You are entitled to a period of disability if you meet dl the following conditions:

(1) You have or had a disability as defined in § 404.1505.

(2) You areinsured for disability, as defined in 8 404.130 in the calendar quarter in
which you became disabled, or in alater calendar quarter in which you were disabled.

(3) You file an gpplication while disabled, or no later than 12 months after the monthin

which your period of disability ended. If you were ungble to apply within the 12-month

period after your period of disability ended because of a physica or menta condition as

described in § 404.322, you may apply not more than 36 months after the month your

disability ended.
(4) Atleast 5 consecutive months go by fromthe monthinwhichyour period of disability

begins and before the month in which it would end.

The court concludes that the Commissioner properly ruled that Mrs. Ordewad is not now entitled to a
period of disability because she did not file an application within the prescribed period of time after her
disabilityended. The court agrees that this case is somewhat complicated by the fact that the Law Judge
did not undertake to establish an exact date on which plaintiff again possessed the capacity to engage in
ubstantia ganful activity. On the other hand, it is clear that the Law Judge gave Mrs. Ordewad the
benefit of the doubt incongdering her circumstances under both the twelve monthlimitation period and the

more liberd thirty-ax month limitation period provided for persons with menta deficiencies. The Law

Judge properly concluded that under either provison, Mrs. Ordewdd' s clam must fail.



Insummary, the court concludesthat the fina decision of the Commissioner inthis case is congstent
withthe gpplicable statutory and adminidrative provisons. The court finds substantial evidence to support
the Commissioner’s finding that, while Mrs. Ordewad was disabled for a period of time while she il
enjoyed insured status, she regained suffident functiona capacity to perform severa specific work roles
severd years prior to her date of gpplication for a period of disability and disability insurance benefits.
Accordingly, the court concludes that the find decison of the Commissoner must be affirmed. An
gppropriate judgment and order will be entered this day.

The Clerk is directed to send certified copies of this opinion to al counsel of record.

DATED: This5" day of January, 2005.

/9 GLEN E. CONRAD
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

CAROL L. ORDEWALD,
Civil Action No. 5:04CVv00032
Pantff,

V. JUDGMENT AND ORDER

JO ANNE B. BARNHART,
Commissioner of Socid Security, By:  Honorable Glen E. Conrad
United States Didtrict Judge

Defendant.

Nl N N N N N N N N N

For reasons stated ina Memorandum Opinionfiled this day, summary judgment is hereby entered
for the defendant and it is so
ORDERED.
The Clerk is directed to send certified copies of this Judgment and Order to al counsd of record.

ENTER: This5™" day of January 2005.

/S GLEN E. CONRAD
UNITED STATES DISTRICT JUDGE




