IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

UNITED STATES OF AMERICA,
Civil Action No. 7:04CR00021
Pantiff,
MEMORANDUM OPINION

V.
By: Hon. Glen E. Conrad

WILLIAM THOMAS WARREN, United States Didtrict Judge
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Defendant.

This case is before the court on severd pre-tria motions from both the defendant, William
Thomas Warren, and the Government. The court conducted a hearing on dl outstanding motions on
May 13, 2005.

BACKGROUND

The defendant William Thomas Warren was charged in atwenty-six count indictment with mall
fraud, wire fraud, securities fraud, crimina contempt, embezzlement of commodity pool funds, and
acting as an unregistered commodity pool operator. Thereisaso aforfeture count, pursuant to 18
U.S.C. 8§ 981(8)(1)(C), regarding property congtituting or derived from proceeds tracesble to the
offenses including deposit accounts, a money judgment in the amount of $20,000,000.00, and
Warren's persond residence located in Troutville, Virginia. The charged offenses sem from an
investment scheme whereby Warren dlegedly solicited funds from members of the public for the
purpose of trading commaodity futures contracts. In fact, the indictment states, Warren deposited the
mgority of the funds he received in his own bank accounts and engaged in a*“Ponzi” scheme to repay

earlier investors with funds obtained from new investors.



DISCUSSION

Defendant’s Motion to Suppress

After the defendant was located in the basement of his residence on January 28, 2004 by law
enforcement officers executing a search warrant, he was ingructed to St in a chair and remain there
during the officers search of hishome. The defendant was interviewed by alaw enforcement officer at
that time and was kept under observation during the entirety of the search. The defendant was not free
to leave the premises. During the search, agents located a sketch pad in the house. After the agents
inquired about the sketch pad, the defendant gave a satement indicating, anong other things, that he
had prepared the writingsincluded in the pad. The defendant requests the court to exclude any
satements he made while detained during the search as well as the contents and existence of the sketch
pad.

If aperson istaken into custody or deprived of hisfreedom in any significant way, he must be

given Miranda warnings before being questioned. United States v. Photogrammetric Data Services,
Inc., 259 F.3d 229, 240 (4™ Cir. 2001) (abrogated on other grounds) (internal citations omitted). A
person will be deemed “*‘in custody’ for Miranda purposes if the suspect has been formally arrested or
if heis questioned under circumstances in which his freedom of action is curtailed ‘ of the degree

associated with aformal arrest.”” United Statesv. Leshuk, 65 F.3d 1105, 1108 (4™ Cir. 1995). The

defendant appears to be contending that his detention during the search of his home should be deemed

“custody” for the purposes of Miranda and that he made the statementsin question without being given

the necessary Mirandawarnings. At the hearing, however, the Government conceded that it will not



use Warren' s satements regarding the sketch pad to establish that heis the individua who made the
writings contained in the pad. Therefore, the defendant’ s argument in this regard gppears to be moot.

Furthermore, the sketch pad was discovered in the defendant’ s residence during the execution
of a search pursuant to alawful search warrant. The Government noted at the hearing that it intendsto
present certain of the defendant’ s other writings as evidence during the trid so that the jury will be able
to determine that the writing in the sketch pad is dso that of the defendant. The court finds that this
would be a satisfactory means to circumdantialy establish the authorship of the writingsincluded in the
sketch pad. The Government may include mention of the sketch pad during its opening argument.
However, it may not refer to the writings as those of the defendant until it has laid the proper foundation
during thetrid. Based on the foregoing, the defendant’ s motion to suppress will be denied.

Il. Defendant’ s Mation in Limine to Assart Common-Law Spousa Privilege

Defendant requests the court to bar any testimony from his wife, Patricia Warren, concerning
any conversations between himsdf and hiswife. The marital communications privilege can be asserted
by ether spouse and prevents the other spouse from testifying againgt the defendant regarding

confidential communications between the spouses. United States v. Acker, 52 F.3d 509, 514 (4™ Cir.

1995). In order to fdl within the privilege, the parties must have avaid marriage. 1d. at 515.

Furthermore, “[m]arital communications are presumptively confidentid.” United States v. Parker, 834

F.2d 408, 411 (4™ Cir. 1987). With regard to these communications, “[t]he presence of athird party

negatives the presumption of privacy.” Id. (quoting Pereirav. United States, 347 U.S. 1, 6 (1954)).

The Government contends that this motion is moot because it will agree to ask no questions of

Petricia Warren in regard to confidential communications between herself and the defendant. The court



agrees that the motion is moot at this time given the Government’ s representation. Nevertheless, the
privilege would gpply to any such confidential communications, and if the issue arises  trid, counsd for
the defendant may object at that time.

[1. Motion to Dismiss Count 23 (Criminal Contempt) for Lack of Subject Matter Jurisdiction

Count Twenty-Three of the superseding indictment againgt the defendant charges Warren with
crimina contempt in that he willfully disobeyed an injunction issued October 31, 1995 in the United
States Didrict Court for the Eastern Digtrict of Washington permanently restraining and enjoining him
from committing fraud in the offer and sale of securities. The defendant requests the court to dismiss
this count because the court lacks subject matter jurisdiction over the charge.

Courts of the United States are given the power to punish contempt by 18 U.S.C. § 401 which
dates asfollows:

A court of the United States shdl have power to punish by fine or imprisonment, a its

discretion, such contempt of its authority, and none other, as -

(1) Mishehavior of any person in its presence or o near thereto as to obstruct the

adminigration of judtice;

(2) Mishehavior of any of its officersin their officid transactions;

(3) Disobedience or resistance to its lawful writ, process, order, rule, decree, or

command.

(Emphasis added). 18 U.S.C. § 401(3) appliesto the charge at issue here. Ininterpreting the
predecessor to this statute, one court noted that the section is “alimitation of the power of the inferior

federd courts to punish for contempt; and the power must be exercised within the restrictions therein

named.” Wilson v. United States, 26 F.2d 215, 218 (8" Cir. 1928). Therefore, the generd ruleisthat

only the court which issued an order may impose civil or crimind sanctions for contempt of that order.

Dunham v. United States ex rel. Kansas City Southern Ry. Co., 286 F. 376, 378 (5" Cir. 1923); Klett
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v. Aim, 965 F.2d 587, 591 (8" Cir. 1992); Lubrizol Corp. v. Exxon Corp., 871 F.2d 1279, 1290 (5"

Cir. 1989).

Apparently, the Government agrees that this court is without jurisdiction to hear Count Twenty-
Three of the superseding indictment because it conceded the defendant’ s argument at the hearing.
Because this court lacks subject matter jurisdiction over the crimina contempt charge, the defendant’s
motion will be granted, and Count Twenty-Three of the superseding indictment will be dismissed.

The Government does contend, however, that it should be permitted to introduce into evidence
at thetrid the order from the United States Didtrict Court for the Eastern Didtrict of Washington. The
defendant argues that the order is not admissble because it was a settlement agreement which would be
inadmissible under Federd Rule of Evidence 408. The defendant aso contends that the order would
be unduly prgudicid againgt him. The Government counters that the order should be admissible to
show the defendant’ s prior knowledge of securities laws and of what was permissible under those laws.

Rule 408 provides asfollows:

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or
promising to accept, a vauable congderation in compromising or attempting to compromise a
clam which was disputed as to either vdidity or amount, is not admissible to prove ligbility for
or invaidity of the claim or its amount. Evidence of conduct or statements made in compromise
negotiationsis likewise not admissible. This rule does not require the excluson of any evidence
otherwise discoverable merely because it is presented in the course of compromise
negotiations. This rule aso does not require exclusion when the evidence is offered for another
purpose, such as proving bias or prejudice of awitness, negativing a contention of undue delay,
or proving an effort to obgtruct a crimind investigation or prosecution.

Fed. R. Evid. 408. Therefore, the Washington consent order could not be admitted to prove the

defendant actually engaged in securities fraud in the Sate of Washington. Nevertheless, a consent



decree isadmissible for other purposes, such asto show intent. See Johnson v. Hugo's Skateway, 974

F.2d 1408, 1413 (4™ Cir. 1992) (consent decree entered in previous civil rights litigation admissible to

show intent or motive racidly to discriminate); United States v. Gilbert, 668 F.2d 94, 97 (2" Cir.

1981) (SEC civil consent decree admissible to show defendant was aware of SEC reporting
requirements). In this case, the circumstances surrounding the Washington consent order and the terms
of the order itsalf would be admissible for purposes other than to prove the defendant’ s liability for
securities fraud, such asto show intent as an ement of the offenses with which the defendant is

charged or to show the defendant’ s knowledge of the securities laws.

The consent order would aso be admissible under Federd Rule of Evidence 404(b), which
generdly prohibits the use of other crimes, wrongs or acts to show action in conformity therewith. That
rule aso permits the introduction of such evidence for other purposes, such asto proveintent. Fed. R.
Evid. 404(b). Such evidence of prior bad acts is admissible when “the evidence is (1) relevant to an
issue other than the genera character of the defendant, (2) ‘ probative of an essential claim or an

eement of the offense’ and (3) rdiable” United States v. White, F.3d __ , 2005 WL 949326

(4™ Cir. 2005) (internd citations omitted). Here, the evidence regarding the Washington consent order
is relevant to prove the defendant’ s intent and knowledge of the securities laws. The evidence appears
to be rdiable in that the Government has a copy of the actuad consent order. Furthermore, the court
finds that the high probative vaue of the evidence concerning the circumstances surrounding the
issuance of the Washington consent order is not outweighed by any prejudice to the defendant. Fed. R.
Evid. 403. Therefore, the court will permit the Government to introduce evidence regarding the

Washington consent order soldly for these limited other purposes and will ingtruct the jury accordingly.
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V. Defendant’s Motion in Limine to Exclude Testimony of Steve Vance, IRS Agent

The Government has identified Steve Vance as a Specid Agent of the IRS and designated him
as an expert witness. The Government States that he will “discuss the appropriate tax filings for limited
liability companies and other related entities” Specid Agent Vance would aso testify about the lack of
tax filings by Mission and Mission Tech, LC between 1998 and 2004. The defendant contends that,
because the superseding indictment againgt him does not dlege any violaions of the tax laws, this
testimony isirrdlevant to the charges againg him. The defendant dso argues that, even if it isrelevant,

an ingruction stating the gpplicable law to the jury would be adequate.

At the hearing, the defendant indicated that he will stipulate to the fact that he failed to file any
tax returns for the named entities during the rlevant period. The Government then responded that it
would accept this stipulation and ajury ingruction regarding the applicable tax law in lieu of Agent
Vance stestimony. Asaresult of the agreement of the parties, the court will deny the defendant’s

motion as moot.

V. Defendant’ s Mation in Limine Regarding Investors Tedtimony

The defendant requests the court to direct that any investors who are witnesses at trid may not
testify regarding their aleged losses of their investment money because they lack persona knowledge as
to whether their funds have, in fact, been lost. The defendant contends that investigating agents have
informed certain investors that their funds have been logt and that he acted fraudulently. Defendant

assarts that the investors' opinions are based only upon this hearsay information. He contends that the



investors should be permitted to testify only in regard to statements the defendant dlegedly made, the

amount of thair investments and the source of the funds for thar invesments.

The court agrees that it would be ingppropriate for investors to testify that the defendant had
defrauded them or had stolen money. Investors may, however, testify that they have lost the money
they invested with the defendant because such testimony may be descriptive of the Sate of affairs as

they undergand it.

VI.  Admisshility of Certificates of Authenticity

By ord motion at aprior hearing, the Government asked the court to permit it to offer
certificates of authenticity in lieu of testimony from the appropriate custodians of record to prove the
authenticity of numerous business records from avariety of financid inditutions. Such business records
are generdly admissible under the hearsay exception in Federd Rule of Evidence 803(6). That Rule
requires that such records must be authenticated by the testimony of a custodian or by certification in
accordance with Rule 902(11). Fed. R. Evid. 803(6). Rule 902(11) setsforth the
self-authentication requirements for business records. A domestic record of regularly conducted

business activity must be accompanied by a declaration certifying that the record:

(A) was made at or near the time of the occurrence of the matters set forth by, or from
information transmitted by, a person with knowledge of those matters; (B) was kept in the
course of the regularly conducted activity; and (C) was made by the regularly conducted

activity asaregular practice.



Fed. R. Evid. 902(11). According to the Advisory Committee Notes on this Rule, the declaration
requirement would be satisfied by a declaration that satisfies 28 U.S.C. § 1746, which States that an
unsworn declaration “in writing of [declarant] which is subscribed by him, as true under pendty of
perjury, and dated”’ is sufficient. The sample form submitted by the Government includes dl of the
required provisons and appearsto satisfy Rule 902(11). Furthermore, the Government notified the
defendant of its intention to offer evidence in accordance with thisrule in its May 5, 2005 Trid
Memorandum, satisfying the notice requirements of Rule 902(11) aswell. The defendant has made no
objection to the use of the certificates of authenticity. Therefore, the court will permit the Government

to use the certificates of authenticity at trid.

VIl. Government's Use of Charts and Summaries at Trid

By ord motion and in its Trid Memorandum, the Government has indicated its intention to
move severd charts and summaries into evidence during thetrid. Federd Rule of Evidence 1006
permits the use of charts and summaries when “[t]he contents of voluminous writings, recordings, or
photographs [] cannot be conveniently examined.” The Government must aso make the origind
records available to the defendant in advance of trid. In this case, the Government has provided copies

of gpproximately 30,000 pages of records to the defendant during discovery.

The United States Court of Appedlsfor the Fourth Circuit has set forth guiddines governing the

use of charts and summariesin atrid asfollows

Summary charts are admissble if they ad the jury in ascertaining the truth. The
complexity and length of the case as wdll as the numbers of witnesses and exhibits are
consdered in making that determination. While the potentid prejudice to a defendant
must be consdered, prejudice may be dispeled by giving the defendant an opportunity
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to cross-examine the individua who prepared the chart. In addition, a cautionary jury
ingruction may be requested and given.

United Statesv. Loayza, 107 F.3d 257, 264 (4" Cir. 1997). A trid court may instruct the jury that

“charts and summaries are only as good as the underlying evidence that supportsthem.” Id. If thereis
aconflict or potentia conflict between the charts or summaries and the materials from which they were
derived, a court may ingruct the jury that “it is the raw materid underlying the charts and summaries

that controls” United States v. Hayes, 322 F.3d 792, 799 (4™ Cir. 2003).

In this case, the volume of records and the potentia complexity of the financid transactions
included therein appears to justify the use of appropriate charts and summaries during trid to aid the
jury. Therefore, aslong asthe charts or summaries are properly authenticated, they should be generdly
admissible. The court doesintend to use appropriate jury instructions to guide the jury’s congderation

of such charts and summaries a the conclusion of thetrid.

VIIl. Government's Use of a Summary Witness During Trial

By ord motion and in its Trid Memorandum, the Government has dso indicated that it intends
to offer David McKinney, a United States Postal Inspector, as a summary witness. The Fourth Circuit
has interpreted Federd Rule of Civil Procedure 611(a) as permitting the use of summary witnesses

during tridsinvolving complex offenses and alarge number of witnesses. United States v. Johnson, 54

F.3d 1150 (4" Cir. 1995). When deciding whether to permit such a summary witness, the district court
consders whether the summary testimony will assst the jury in ascertaining the truth. 54 F.3d a 1162.
There are dangers inherent in such summary testimony, however. 1d. Some of those dangers, such as

lending to the credibility of earlier government witnesses and adding to jury confusion in determining the
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appropriate weight of the evidence, can be exacerbated when a summary witnessis o testifying asa

fact or expert witnessduring thetrid. 1d.

The court agrees that a summary witness would be hepful to the jury given the complex nature
of the offensesinvolved in this case and the large number of witnesses. This summary witness may
remain in court throughout the trid. If this summary witness remains in court throughout the trid, he will
not aso be permitted to testify as afact or expert witness, given the potentia for confusion.
Furthermore, the defendant will be permitted to cross-examine the summary witness thoroughly
concerning the vaidity of his summary testimony. See Johnson, 54 F.3d at 1162. The court also

intends to use gppropriate jury ingtructions to inform the jury of the gppropriate weight to afford such
summary testimony.
The Clerk is directed to send certified copies of this Opinion and the accompanying Order to all

counsdl of record.

ENTER: This 17" day of May, 2005.

/9 Glen E. Conrad
United States Didtrict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

UNITED STATES OF AMERICA,

Civil Action No. 7:04CR00021
Plaintff,

ORDER

By: Hon. Glen E. Conrad

WILLIAM THOMAS WARREN, United States District Judge

Defendant.

For the reasons stated in the accompanying Memorandum Opinion, it is hereby

ORDERED

asfollows

Defendant’ s motion to suppressis DENIED;

. Defendant’ s motion in limine to assert the common-law spousal privilege is DENIED as moat;

[I. Defendant’ s motion to dismiss Count 23 of the Indictment for lack of subject matter jurisdiction

iISGRANTED;

V.  Defendant’'s motion in limine to exclude the testimony of Steve Vance, IRS Agent is DENIED

as moot;



VI.

VII.

VIII.

Defendant’ s mation in limine regarding investors  testimony is GRANTED in part and DENIED
in part;

Government’s motion on the admissibility of certificates of authenticity is GRANTED;
Government’s motion to admit charts and summariesis GRANTED; and

Government’s motion to permit it to use a summary witness during tria is GRANTED in part.
The Clerk is directed to send certified copies of this Order to al counsdl of record.

ENTER: This 17" day of May, 2005.

/9 Glen E. Conrad
United States Didtrict Judge




