IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

NELSON LUCK, CASE NO. 4:04CV 00054
Plantiff,

REPORT AND RECOMMENDATION

JO ANNE B. BARNHART
Commissioner of Socid Security,

By: B.Waugh Crigler

)
)
)
)
)
)
)
)
) U. S. Magistrate Judge
)

)

Defendant,

This chalenge to afind decison of the Commissioner which denied plaintiff’s
December 10, 2002 claim for a period of disability, disability insurance benefits and supplementa
security income benefits under the Socid Security Act (Act), as amended, 42 U.S.C.88 416, 423 and
1381 et seq., is before this court under authority of 28 U.S.C. 8 636(b)(1)(B) to render areport to the
presiding Didtrict Judge setting forth appropriate findings, conclusions and recommendetions for the
disposition of the case. The questions presented are whether the Commissioner’ sfind decison is
supported by substantial evidence, or whether there is good cause to remand for further proceedings.
42 U.S.C. §405(qg). For the reasons that follow, the undersigned will RECOMMEND that an order
enter REVERSING the Commissioner’ sfind decison, GRANTING judgment to the plaintiff and

RECOMMITTING the case to the Commissioner for the sole purpose of calculating and paying



benfits.

In adecison eventudly adopted as the final decison of the Commissioner, an
Adminigrative Law Judge (“Law Judge’) found that plaintiff wasinsured for benefits through March
26, 2004. (R. 19.) While he determined that the plaintiff’ s leg impairment was severe, the Law Judge
aso determined thet it did not meet or medicaly equd any listed impairment. (R. 17.) He further found
that plaintiff was unable to perform his past rlevant work, but, by application of the Medical-
Vocationd Guiddines (“grids’) and by reference to some of the testimony of a Vocationa Expert (VE),
the Law Judge concluded that there were a significant number of jobs in the national economy which
were available to plaintiff, and, therefore, that plaintiff was not disabled under the Act. (R. 18))

Paintiff appeded the Law Judge s decision to the Appeds Council, which found no
bassin the record or in the reasons the plaintiff advanced on gpped to provide abasisto review the
Law Judge sdecison. (R.5-7.) Accordingly, the Appeals Council denied review and adopted the
Law Judge s decison as the fina decision of the Commissioner. (Id.) Thisaction ensued.

Paintiff, by counsd, chalenges the decison on the basis that the Law Judge failed to
property evaluate the evidence submitted by plaintiff’s treeting sources, particularly that of the medica
expert (ME) who tedtified at the hearing. Specificaly, plaintiff makes note of the fact that both his
tresting physician and the ME described plaintiff’s need to devate hisleg, but when asked if there were
jobsin the economy dlowing such eevation, the vocationa expert (VE) testified that there were no
jobsavailable. (R. 167, 193-194.)

Socid Security disability determinations involve afive-step sequentia evaluation. 20

C.F.R. 88 404.1520, 416.920. Affirmative findings at the first, second, and fourth stages of the



sequentia evaluation process establish a primafacie case of disability which can then be overcome a
the fifth stage only by afinding that there are a sgnificant number of jobs available in the nationd
economy which plaintiff could perform. (Id.) An afirmative finding at the third Sage of the evduation
directsafinding of dissbled. (Id.) During the sequentia evauation, the Law Judge has the duty to
make findings of fact and to resolve conflictsin the evidence. Hayes v. Sullivan, 907 F.2d 1453,
1456 (4th Cir. 1990) (citing King v. Califano, 599 F.2d 597, 599 (4th Cir. 1979)). Thesefindings
may be based on both objective and subjective evidence in the record, including but not limited to
medica evidence, tesimony of the claimant, and opinions of non-treeting, non-examining experts. 20
C.F.R. §8 404.1529, 404.929 (2003); Craig v. Chater, 76 F.3d 585 (4th Cir. 1996). The
determination made by the Law Judge and adopted by the Secretary as the final decision of the agency
will be binding unless unsupported by substantia evidence in therecord. Hayes, 907 F.2d at 1456.
The phrase substantia evidence is defined as * such relevant evidence as a reasonable mind might
accept as adequate to support aconclusion.” (Id. (citing Richardson v. Perales, 402 U.S. 389, 401
(1971))

In the ingant case, plaintiff carried his burden in the sequentid evauation process by
demondirating the presence of a severe imparment which prevented him from performing his past
relevant work. 20 C.F.R.88 404.1520, 416.920; Hunter v. Sullivan, 993 F.2d 31 (4th Cir. 1992).
Thus, the burden shifted to the Commissioner to demondrate that alternate gainful employment was
avallable to him during this period, which the Commissioner could discharge in this case only by the
presentation of vocationad evidence because there were non-exertiond limitations on plaintiff’s ability to

perform work-related functions. Hall v. Harris, 658 F.2d 260 (4th Cir. 1981); McLain v.



Schweiker, 715 F.2d 866 (4th Cir. 1983); Coffman v. Bowen, 829 F.2d 514 (4th Cir. 1987). In that
connection, for the testimony of a VE to be relevant, the expert must have consdered dl the substantia
evidence in the record which was materid to plantiff’s limitations and their effects on his work-related
capacity. Walker v. Bowen, 889 F.2d 47 (4th Cir. 1989.) Otherwise, the VE’ stestimony cannot be
consdered sufficient to discharge the Commissioner’ s sequentia burden, and the plaintiff would be

entitled to an award of benefits based on his unrebutted prima facie case.

The undersgned’ s examination of the record reveds that the Law Judge gave little
weight to the hypothetical question posed to the VE which incorporated the need for a person like
plaintiff to devate hisleg. Thisis o because the Law Judge was of the view that the plaintiff’'s
assartion that he “must elevate hisleg above his heart more than two hours during the work day is not
made on the evidence in this record and is not supported by the treating physician.” (R. 17.)

While the Law Judge certainly does have the regulatory right and duty to weigh and
ba ance the evidence, which includes the initid duty to assgn weight to the medica evidence from
whatever acceptable source, that right is not without limitations. Generdly, weight isto be given to the
opinion of atreating physician. Here, the Law Judge chose to accept the evidence of non-treating,
non-examining DDS review physicians over that submitted from other medical sources, including
tregting doctors. If the treating physician’s opinion is not given controlling weight, then the Law Judge
must “give good reasonsin [his] notice of determination or decison for the weight” it is given.
8404.1527(d)(2). Inthis case, the Law Judge gave weight to some of the treeting physician’s opinions

to temper the DDS reviewing physician’s view of plaintiff’s ability and conclude thet the plaintiff’s actua



abilities are more restricted than as assessed. (R. 17, 156-160.) However, the Law Judge did not
explan why he gave weight to some of the subsequent medicd information received from the tregting
physician, but did not credit the recommendation that plaintiff “[c]ontinue kegping hisfoot evated as
much as possible” (R. 156.)

Although the Law Judge is entitled to consider and even rely upon the DDS
assessment, his decison isto be madein light of the entire record, and the record is replete with
evidence that plaintiff has amedica need to devate hisleg. As noted, plaintiff’ s treating physician, Dr.
Williams, recommended that plaintiff *continue kegping his foot eevated as much as possible” (R.
156.) The Law Judge even observed in his decision that another treating source “ noted that €levation
of the leg could help dleviate the swdling.” (R. 16.) During the hearing, Plaintiff testified and
demondtrated his practice of devating hisleg to waist level when stting. (R. 194.) The
Commissioner’s medica expert (ME) aso opined that it was appropriate for someone with the
plaintiff’s condition to devate hisleg “at least a thelevd of hisheart” for “one out of four hours” (R.
187.) Nevertheless, the Law Judge disregarded dl of this evidence, and concluded that plaintiff did not
need to devate hisleg to the extent that would interfere with his ability to perform sedentary work. (R.
17.)

The undersigned is of the view that the Law Judge exercised an expertise he did not
possess and created, out of whole cloth, afunctiona capacity the medica evidence fails to support.
There is nothing mysterious about the opinions of the various doctors who either trested the plaintiff or
observed him face-to-face, but, somehow, the Law Judge seems to have justified his determination by

suggesting the tregting source by observing, “I don't think he [the tregting source] redly knows” (R.



195.) Thisjudtification isnot supported by the substantial medical evidence before the Law Judge.
Instead, the substantial medica evidence, even that offered by the Commissioner’s ME, demondrates
that plaintiff must devate hisleg for aggnificant amount of time during the work day. In light of thet
fact, it was the opinion of the VE that jobs would not be available in the economy to a person with that
limitation. (R. 192-194.) The Commissioner failed to discharge her burden in the sequentia process.

Therefore, it is RECOMMENDED that an order enter REVERSING the
Commissioner’ sfina decison, GRANTING judgment to the plaintiff and RECOMMITTING the case
to the Commissioner solely to calculate and pay proper benefits.

The Clerk is directed to immediately tranamit the record in this case to the presiding
Didrict Judge. Both sides are reminded that pursuant to Rule 72(b) they are entitled to note objections,
if any they may have, to this Report and Recommendation within (10) days hereof. Any adjudication of
fact or conclusion of law rendered herein by the undersigned not specificaly objected to within the
period prescribed by law may become conclusive upon the parties. Failure to file specific objections
pursuant to 28 U.S.C. 8 636(b)(I)(C) asto factua recitations or findings as well as to the conclusons
reached by the undersigned may be construed by any reviewing court as awaiver of such objection.
The Clerk is directed to send a certified copy of this Report and Recommendation to al counsdl of

record.

ENTERED:

U. S. Magidrate Judge

Date






