
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

HARRISONBURG DIVISION 
 
SPENCER STRENO, )  
 )  
            Plaintiff, )     
 )  
v. )      Civil Action No. 5:16-cv-00068 
 )  
SHENANDOAH UNIVERSITY, 
 

Defendant. 

)
)
)
 

     By:  Elizabeth K. Dillon 
             United States District Judge 

ORDER 

This matter is now before the court on plaintiff Spencer Streno’s motion to amend final 

judgment under Federal Rule of Civil Procedure 59(e), which defendant Shenandoah University 

opposes.  For the following reasons, the court will deny Streno’s motion to amend.  It will also 

deny Shenandoah’s motion to strike Streno’s motion to amend, which is mooted by Streno’s 

filing of a corrected motion. 

I.  INTRODUCTION 

Streno, a former student at Shenandoah University, filed this Title IX action, alleging that 

Shenandoah discriminated against him on the basis of his sexual orientation and failure to 

conform to gender norms when it erroneously determined that he had committed sexual assault 

and then dismissed him.  Shenandoah filed a motion to dismiss Streno’s first amended complaint, 

which was fully briefed and argued before the court.  The court entered a memorandum opinion 

and order dismissing the case in its entirety.  In particular, the court dismissed Streno’s Title IX 

claim and state law claims without prejudice, and it dismissed his § 1981 claim with prejudice.1  

With respect to his Title IX claim, the court concluded that Streno did not plausibly allege that 

                                                 
1   The court dismissed this claim with prejudice because it asserted discrimination on the basis of sexual 

orientation and sex stereotyping, which is not cognizable under § 1981.  (Mem. Op. 12, Dkt. No. 35.) 
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his dismissal was the result of sexual orientation or sex stereotype discrimination.  (See Mem. 

Op. 6–7, Dkt. No. 35.)   

II.   DISCUSSION 

Amending a judgment “is an extraordinary remedy that should be applied sparingly.”  

Mayfield v. NASCAR, Inc., 674 F.3d 369, 379 (4th Cir. 2012).  “A Rule 59(e) motion may only 

be granted in three situations: ‘(1) to accommodate an intervening change in controlling law; (2) 

to account for new evidence not available [previously]; or (3) to correct a clear error of law or 

prevent manifest injustice.’”  Id. at 378 (quoting Zinkand v. Brown, 478 F.3d 634, 637 (4th Cir. 

2007)).  If relying on new evidence, “a party must produce a legitimate justification for not 

presenting the evidence during the earlier proceeding.”  Ingle ex rel. Estate of Ingle v. Yelton, 

439 F.3d 191, 197 (4th Cir. 2006) (citation omitted).  The decision to alter or amend a judgment 

pursuant to Rule 59(e) is within the sound discretion of the district court.  See, e.g., Dennis v. 

Columbia Colleton Med. Ctr., Inc., 290 F.3d 639, 653 (4th Cir. 2002).   

Streno first asks the court to amend its final judgment because of “new” statistical 

evidence provided in Shenandoah’s answer to Streno’s interrogatories.  According to the 

evidence, in the past six years at Shenandoah, of the 25 males formally accused of sexually 

assaulting females, one was suspended, and none were expelled, whereas of the 12 males 

formally accused of sexually assaulting other males, two were suspended, and two were 

expelled.  Streno argues that he “did not possess, and could not have possessed, [this] evidence at 

the time that his response to the University’s Motion to Dismiss was due,” and that “[t]he new 

evidence, if included, would significantly alter the outcome of the judgment.”  (Pl.’s Mem. Supp. 

Mot. to Amend 5, Dkt. No. 41.)   
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The court rejects Streno’s argument that Shenandoah’s answer to his interrogatories 

constitutes “new evidence not available” previously.  See Mayfield, 674 F.3d at 378.  Plaintiff 

filed this action on October 1, 2016, and he amended his complaint on January 23, 2017.  On 

March 24, 2017, the court held a hearing regarding Shenandoah’s motion to dismiss Streno’s 

first amended complaint.  On September 30, 2017, the court granted Shenandoah’s motion.  

Between the hearing and the court’s ruling, the parties exchanged initial discovery requests on 

July 6, and Streno received Shenandoah’s responses to his Interrogatories and Requests for 

Production of Documents on August 14.  Plaintiff certainly knows how to amend a complaint, as 

he has done so once already.  Yet Streno offers no legitimate justification for not presenting the 

statistical evidence—which he argues “prove the allegations” in his complaint (Pl.’s Mem. Supp. 

4)—earlier, despite the fact that it was available to him during the pendency of the motion to 

dismiss.  See Yelton, 439 F.3d at 197. 

Moreover, even if the court were to consider the statistical evidence, it does not offer a 

basis for amending the judgment.  The court concluded that Streno’s sex stereotype claim fails 

on the basis that “the hearing panel’s decision could not have been based on a characteristic of 

which it was unaware.”  (Mem. Op. at 8 n.4.)  The statistic does nothing to alter this conclusion.  

Likewise, while the court noted that Streno’s allegations regarding disparate punishment were 

conclusory, the above statistic fails to “nudge [Streno’s] claims across the line from conceivable 

to plausible,” Twombly, 550 U.S. at 570, because “the fact that some heterosexual, gender-

conforming2 students have been cleared of disciplinary charges raises only ‘a sheer possibility 

that a defendant has acted unlawfully,’” (Mem. Op. at 10) (citing Iqbal, 556 U.S. at 678). 

Streno also asks the court to amend its final judgment on the basis that the court made a 

“clear error of law.”  Streno argues that the court “misinterpret[ed] the standards governing 
                                                 

2   Indeed, the statistics do not offer any evidence that the students cleared were “gender conforming.” 
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pleading and motions to dismiss” because it applied a “probability” rather than a “plausibility” 

standard.  (Pl.’s Mem. Supp. at 6–7.)  To the contrary, the court’s application of the plausibility 

standard is clear.  (See, e.g., Mem. Op. at 5, 9–11.)  While Streno may disagree with the court’s 

decision on this issue, “mere disagreement does not support a Rule 59(e) motion.”  Hutchinson v. 

Staton, 994 F.2d 1076, 1082 (4th Cir. 1993).  Accordingly, the court declines to use its discretion 

to apply the “extraordinary remedy” of amending the judgment in this case.  Mayfield, 674 F.3d 

at 379.  

III.   CONCLUSION 

For the reasons stated above, the court DENIES Streno’s motion to amend final judgment 

(Dkt. No. 40), and it DENIES AS MOOT Shenandoah’s motion to strike (Dkt. No. 38).   

The clerk is directed to provide a copy of this order to all counsel of record.  

Entered: August 6, 2018. 

      /s/ Elizabeth K. Dillon 

      Elizabeth K. Dillon 
      United States District Judge 
       

 

 


