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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Harrisonburg Division 
 

ALICIA W.,     )  
  Plaintiff,   ) Civil Action No. 5:17-cv-00035 
      ) 
v.      ) REPORT & RECOMMENDATION 
      )  
NANCY A. BERRYHILL,   ) 
Acting Commissioner of   )  By: Joel C. Hoppe 
Social Security,    )  United States Magistrate Judge 
  Defendant.   )    
 

Plaintiff Alicia W. asks this Court to review the Acting Commissioner of Social 

Security’s (“Commissioner”) final decision denying her applications for disability insurance 

benefits (“DIB”) and supplemental security income (“SSI”) under Titles II and XVI of the Social 

Security Act (the “Act”), 42 U.S.C. §§ 401–434, 1381–1383f. The case is before me by referral 

under 28 U.S.C. § 636(b)(1)(B). Having considered the administrative record, the parties’ briefs 

and oral arguments, and the applicable law, I find that the Commissioner’s final decision is not 

supported by substantial evidence. Therefore, I recommend that the Court grant Alicia W.’s 

Motion for Summary Judgment, ECF No. 15, deny the Commissioner’s Motion for Summary 

Judgment, ECF No. 19, reverse the Commissioner’s final decision, and remand the case for 

further administrative proceedings under the fourth sentence of 42 U.S.C. § 405(g). 

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. 42 U.S.C. §§ 405(g), 1383(c)(3); see 

also Hines v. Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is 

limited—it may not “reweigh conflicting evidence, make credibility determinations, or substitute 

[its] judgment” for that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 
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2012). Instead, a court reviewing the merits of the Commissioner’s final decision asks only 

whether the Administrative Law Judge (“ALJ”) applied the correct legal standards and whether 

substantial evidence supports the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 704 (4th 

Cir. 2011); see Riley v. Apfel, 88 F. Supp. 2d 572, 576 (W.D. Va. 2000) (citing Melkonyan v. 

Sullivan, 501 U.S. 89, 98–100 (1991)). 

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence,” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review takes 

into account the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam) (quoting Craig v. Chater, 76 F.3d 585, 594 (4th Cir. 

1996)). However, “[a] factual finding by the ALJ is not binding if it was reached by means of an 

improper standard or misapplication of the law.” Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 

1987). 

A person is “disabled” within the meaning of the Act if he or she is unable to engage in 

“any substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months.” 42 U.S.C. §§ 423(d)(1)(A), 

1382c(a)(3)(A); accord 20 C.F.R. §§ 404.1505(a), 416.905(a). Social Security ALJs follow a 

five-step process to determine whether a claimant is disabled. The ALJ asks, in sequence, 
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whether the claimant (1) is working; (2) has a severe impairment that satisfies the Act’s duration 

requirement; (3) has an impairment that meets or equals an impairment listed in the Act’s 

regulations; (4) can return to his or her past relevant work based on his or her residual functional 

capacity; and, if not (5) whether he or she can perform other work. See Heckler v. Campbell, 461 

U.S. 458, 460–62 (1983); Lewis v. Berryhill, 858 F.3d 858, 861 (4th Cir. 2017); 20 C.F.R. §§ 

404.1520(a)(4), 416.920(a)(4). The claimant bears the burden of proof through step four. Lewis, 

858 F.3d at 861. At step five, the burden shifts to the agency to prove that the claimant is not 

disabled. See id. 

II. Procedural History 

Alicia W. filed for DIB and SSI on February 12, 2013, alleging disability as of May 11, 

2012, because of heart problems, bipolar disorder, and right leg problems. Administrative Record 

(“R.”) 96, 109, ECF No. 10-1. Disability Determination Services (“DDS”), the state agency, 

rejected her DIB and SSI applications at the initial stage, R. 96–108, 109–21, and her SSI 

application at the reconsideration stage, R. 124–35.1 On November 20, 2015, Alicia W. appeared 

with counsel for an administrative hearing before ALJ Theodore Annos and testified about her 

medical conditions and alleged functional limitations. R. 10–43. A vocational expert (“VE”) 

testified at the hearing as well. R. 35–41.  

ALJ Annos issued an unfavorable decision on January 19, 2016. R. 57–69. He first found 

that Alicia W. had not engaged in substantial gainful activity since May 11, 2012, and that she 

met the Act’s insured-status requirements through September 30, 2014. R. 59. At step two, ALJ 

                                                 
1 The record indicates that Alicia W.’s request for reconsideration of her DIB application was “not timely 
filed,” R. 147, and indeed DDS did not provide a Disability Determination Explanation with the form 
notice affirming the initial denial of her DIB application, R. 137. ALJ Annos, however, appeared to have 
considered both her eligibility for DIB and SSI benefits, see R. 57–59, 68–69, as did the Appeals Council, 
R. 1–3. As such, I will consider both Alicia W.’s DIB and SSI applications to have been properly 
appealed, and on remand, the Commissioner will have an opportunity to clarify this discrepancy.  
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Annos found that her “valvular heart disease with congestive heart failure, pulmonary 

hypertension, a history of right upper extremity embolism with bypass graft, minimal cervical 

disc disease, obesity, and an affective disorder” were severe medical impairments. R. 60. At step 

three, the ALJ found that none of her severe impairments, alone or combined, met or medically 

equaled one of the impairments listed in the Act’s regulations. R. 60–65. In conducting this 

analysis for Alicia W.’s affective disorder, ALJ Annos found that she had mild limitations in 

activities of daily living; moderate difficulties in social functioning; moderate difficulties in 

maintaining concentration, persistence, and pace; and no episodes of decompensation. R. 63–64.  

ALJ Annos next evaluated Alicia W.’s residual functional capacity (“RFC”).2 R. 65–67; 

see also R. 60–65. He determined that she could perform sedentary work,3 except that she could 

“frequently, but not constantly, climb ramps and stairs, balance, stoop, kneel, crouch, or crawl, 

but [could] never climb ladders, ropes, or scaffolds. She [could] only occasionally be exposed to 

extreme heat, humidity, and wetness. She [could] frequently, reach, handle, finger, and feel with 

the dominant upper extremity.” R. 65. Additionally, ALJ Annos found Alicia W. was “limited to 

simple, routine, and repetitive tasks, simple work-related decisions, and occasional contact with 

the public, supervisors, and coworkers.” Id. ALJ Annos explained that “[t]he physical limitations 

accommodate[d] the claimant’s obesity and any residuals from her prior surgeries,” and the 

“restrictions to simple, routine, and repetitive tasks, with simple work-related decisions, and only 

occasional contact with the public, supervisors, and coworkers accommodate[d] any moderate 

                                                 
2 A claimant’s RFC is the most he or she can do on a regular and continuing basis in an ordinary work 
setting despite his or her medical impairments. 20 C.F.R. §§ 404.1545(a), 416.945(a); SSR 96-8p, 1996 
WL 374184, at *1 (July 2, 1996). 
3 “Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying 
[objects] like docket files, ledgers, and small tools.” 20 C.F.R. §§ 404.1567(a), 416.967(a). A person who 
can meet these lifting requirements can perform a full range of sedentary work if he can sit for about six 
hours and stand and/or walk for about two hours in a normal eight-hour workday. See Hancock v. 
Barnhart, 206 F. Supp. 2d 757, 768 (W.D. Va. 2002); SSR 96-9p, 1996 WL 374185, at *3 (July 2, 1996). 
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mental limitations.” R. 67. Based on this RFC finding and the VE’s testimony, ALJ Annos 

concluded that Alicia W. could not perform any of her past relevant work, but she could perform 

certain sedentary occupations that existed in significant numbers in the national and regional 

economies. R. 67–68. Thus, the ALJ concluded that Alicia W. was not disabled from May 11, 

2012, through the date of his decision. R. 68–69. The Appeals Council denied Alicia W.’s 

request for review, R. 1–4, and this appeal followed. 

III. Discussion  

 Alicia W. argues that the ALJ “did not consider the combined effects of the exertional 

and non-exertional impairments” in crafting the RFC finding. Pl.’s Br. 2, ECF No. 14. At oral 

argument, she asserted that ALJ Annos’s RFC did not account for Alicia W.’s limitations in 

concentration and recall found by the consultative mental health examiner David Leen, Ph.D. See 

R. 616–19. She noted that this omission contributed to the ALJ’s failure in the RFC 

determination to properly account for her moderate limitations in concentration, persistence, and 

pace. The Commissioner countered that the ALJ’s RFC finding fully accounted for all relevant 

impairments and limitations credibly established by the record, including Alicia W.’s moderate 

difficulties in maintaining concentration, persistence, or pace. See also Def.’s Br. 5–6, ECF No. 

20. Alicia W. has the better argument. 

A. Background: Relevant Medical Evidence, Medical Opinions & Alicia W.’s Testimony 

 The record concerning Alicia W.’s mental impairments is fairly sparse. Prior to the 

alleged onset date of May 19, 2009, Alicia W. voluntarily admitted herself to the hospital at the 

University of Virginia (“UVA”). R. 419. Alicia W. reported postpartum depression with a recent 

worsening of mood and suicidal ideation following the death of her infant child in March 2009. 

R. 419–20. UVA providers diagnosed her with major depressive disorder, recurrent severe 
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without psychosis with postpartum onset; rule out adjustment disorder with decreased mood; and 

history of polysubstance abuse, remote. R. 419. Alicia W. was discharged one week later. R. 

422–23. On September 9, Brooke Miller, M.D., diagnosed panic disorder and anxiety. R. 604. 

Then, on December 7, Dr. Miller diagnosed anxiety and depression with bipolar disorder. R. 599. 

 Other treatment notes reveal relatively unremarkable mental status findings. On October 

24, 2011, during a visit for assessment of her sleep apnea, the review of systems was positive for 

depression, but on examination, Alicia W.’s behavior was appropriate and her affect was 

“pleasant, sincere, and appreciative.” R. 435–36. On April 27, 2012, during a visit with Robert 

Battle, M.D., at UVA for her cardiac issues, Alicia W. displayed normal mood, affect, and 

behavior. R. 416–17. After the alleged onset date, on September 12, 2012, Dr. Battle observed 

somewhat depressed mood and affect on examination. R. 374. During another visit for her sleep 

apnea on October 18, despite reporting mild situational depression, R. 371, Alicia W. presented 

with pleasant, sincere, and attentive affect, as well as appropriate behavior, R. 372.  

 On October 14, 2013, Dr. Leen examined Alicia W. as part of a consultative mental 

health examination. R. 616–19. Alicia W. reported that she had been hospitalized in May 2009, 

but this was her only psychiatric hospitalization. R. 617. Her most recent psychopharmacologic 

treatment was three years prior, as she had stopped taking medications because she could not 

afford them. Id. Her last outpatient treatment was in late 2009, but she recently experienced 

depressed and irritable mood. Id. On mental status examination, Dr. Leen observed dysphoric 

affect, which was restricted in range, and depressed and irritable mood, but no abnormalities of 

speech, evidence of psychotic hallucinations, evidence of delusional thinking, or abnormal 

thought processes. Id. As to her “functioning in the areas of attention and concentration, 

judgment, recall, and abstract thinking,” Dr. Leen based his estimation of her abilities on “the 
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detail with which she conveyed her past history and current mental status and on . . . her answers 

to several additional questions.” Id. Dr. Leen noted that “[h]er clinical behavior in these respects 

suggests less than average level functioning in the areas of concentration and recall.” Id.  

 Based on this examination, Dr. Leen diagnosed mood disorder, not otherwise specified. 

R. 618. Dr. Leen remarked that Alicia W. needed psychiatric treatment for her mood disorder 

symptoms, and her prognosis for significant improvement with such treatment was “at least fair.” 

Id. He also recommended a “formal cognitive assessment to rule out impairments” that could 

cause the suggested “cognitive deficits” he observed on exam. Id. Dr. Leen opined that Alicia W. 

could not “perform complex or challenging work activities with or without additional 

supervision,” and she was “expected to have difficulty effectively dealing with the public in a 

vocational setting.” Id. Solely from a psychiatric standpoint, however, she could “consistently 

perform relatively simple, repetitive work activities in a timely and appropriate manner,” 

“maintain reliable attendance in the workplace,” “accept instructions from supervisors on a 

consistent basis,” “complete a normal work week without interruptions resulting from her mood 

disorder symptoms and cognitive deficits,” and “generally . . . deal with the usual stresses of 

competitive work provided she [had] a well-structured and supportive employment setting.” R. 

618–19.  

 One week later, on October 21, Stephen Saxby, Ph.D., assessed Alicia W.’s mental 

functioning as part of the state agency’s initial review of her applications. R. 97–101, 104–06, 

110–14, 117–19. Dr. Saxby found that Alicia W. had a severe affective disorder and that she had 

moderate difficulties in maintaining both social functioning and concentration, persistence, or 

pace. R. 101, 114. Dr. Saxby opined that she was moderately limited in her “ability to understand 

and remember detailed instructions,” and thus could “effectively learn and remember instructions 
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for unskilled work tasks,” but “would require additional support to learn and remember more 

detailed instructions.” R. 104–05, 117–18. Alicia W. was also moderately limited in her ability to 

“carry out detailed instructions,” “maintain attention and concentration for extended periods,” 

“work in coordination with or in proximity to others without being distracted by them,” and 

“complete a normal workday and workweek without interruptions from psychologically based 

symptoms and to perform at a consistent pace without an unreasonable number and length of rest 

periods.” R. 105, 118. Dr. Saxby explained that Alicia W. could “sustain a level of concentration 

appropriate for unskilled work tasks,” but “[g]reater demands would degrade her ability to carry 

out her responsibilities at an acceptable pace and level of quality.” Id. Last, Alicia W. was 

moderately limited in her ability to “interact appropriately with the general public” and “accept 

instructions and respond appropriately to criticism from supervisors.” Id. Dr. Saxby noted that 

her “mood [symptoms made] her less able to perform tasks [that] involve being persuasive or 

providing hospitality to members of the public,” although she was “still capable of shorter and 

formulaic interactions with members of the public.” R. 105–06, 119. Additionally, Dr. Saxby 

explained, “[i]nstructions and criticism from supervisors should be delivered delicately.” R. 106, 

119. Dr. Saxby’s opinion is the only one from a DDS physician concerning Alicia W.’s mental 

health, as DDS did not have an expert conduct an updated mental RFC assessment on 

reconsideration review of the SSI application, despite noting that her affective disorder was still 

deemed severe, R. 129. See R. 124–35.  

 Alicia W. completed two Adult Function Reports as part of her applications for benefits. 

See R. 276–83 (Aug. 2013), 286–93 (Sept. 2013). She reported that she lived alone in an 

apartment and did not have difficulty with her personal care. R. 276–77, 286–87. She completed 

minimal household chores, including cooking. R. 278, 288. She could go outside alone, but did 
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not have a driver’s license. R. 279, 289. She could handle money, but did not always have 

enough to pay her bills. R. 279–80, 289–90. Her hobbies included watching television and 

reading. R. 280, 290. She talked to and texted with friends and others daily, but other than 

visiting family and friends, she did not go anywhere regularly. Id. She also had problems getting 

along with family, friends, and neighbors, but considered those problems a normal consequence 

of close relationships. R. 281. She indicated difficulty with her memory and concentration. R. 

281, 291. Her ability to pay attention depended on the task and whether she found it interesting, 

but she finished what she started and could follow written and spoken instructions “OK.” R. 281. 

She had some trouble dealing with authority figures and coworkers, and she could handle stress 

and changes in routine even though she did not like either. R. 282, 292. In a Third-Party Adult 

Function Report, Alicia W.’s father confirmed her reported activities, R. 262–72, although he 

noted that she did not “hang out with friends” anymore, R. 268. 

 At the administrative hearing in November 2015, Alicia W. testified that she now lived 

with her parents because her father could not afford to pay her rent anymore. R. 15, 33. She 

thought that her “attitude,” along with her various physical ailments, were the primary reasons 

she could not work. R. 21. She was diagnosed as bipolar and had both inpatient and outpatient 

treatment in 2009, but she was not currently under psychiatric care, although she noted her 

depression and mood disorders were an everyday struggle. R. 29–30. She took medication for 

bipolar disorder in the past, but stopped because the side effects impacted her cardiovascular 

conditions. R. 22. Her father also testified and explained that she got up around nine or ten in the 

morning and mostly laid around all day, although he tried to get her out of the house to keep her 

from sitting around and getting depressed. R. 34–35. 

B. ALJ Annos’s Decision 
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 As noted above, ALJ Annos found at step three that Alicia W. had moderate difficulties 

in maintaining concentration, persistence, and pace. R. 64. ALJ Annos’s entire explanation for 

this finding states, “[t]he consultative examiner reported less than average functioning in 

concentration, and it is reasonable to find that the claimant’s impairments cause some 

limitations. I find that the claimant suffers a moderate impairment in this area of function.” Id. 

He also found moderate difficulties in maintaining social functioning. Id. ALJ Annos explained 

that Alicia W. communicated well and that “although she testified that she is socially isolated 

and rarely goes out, she does have friends and maintains a good relationship with her family. I 

find that the claimant has a moderate degree of limitation in this area of function.” Id. ALJ 

Annos also discussed the opinions of Dr. Leen and Dr. Saxby, both of which he assigned 

significant weight. See R. 63, 67. For the RFC determination, ALJ Annos found that Alicia W. 

was “limited to simple, routine, and repetitive tasks, simple work-related decisions, and 

occasional contact with the public, supervisors, and coworkers.” R. 65. ALJ Annos noted that 

based on his review of the entire record, he had “reservations as to whether the claimant’s and 

her father’s assertions concerning her impairments, and their impact on her ability to work, 

[could] be considered fully creditable.” R. 66. ALJ Annos generally discussed that the record did 

not support Alicia W.’s allegations, but he did not specifically tie his credibility assessment to 

her affective disorder. Id. He did, however, discuss her credibility as it related to her physical 

impairments. Id. ALJ Annos concluded his RFC discussion by explaining that “[t]he restrictions 

to simple, routine, and repetitive tasks, with simple work-related decisions, and only occasional 

contact with the public, supervisors, and coworkers accommodate[d] any moderate mental 

limitations. The evidence does not support greater limitations.” R. 67. 

C.  Analysis 



11 
 

ALJ Annos’s mental RFC determination runs afoul of the Fourth Circuit’s decision in 

Mascio v. Colvin, which, among other things, clarified the ALJ’s duty to explain how a step-

three finding that a claimant has “moderate limitation in concentration, persistence, or pace” 

either does or “does not translate into a limitation in [the claimant’s] residual functional 

capacity.” 780 F.3d 632, 638 (4th Cir. 2015). In that case, the ALJ found Mascio had “moderate 

difficulties in maintaining her concentration, persistence, or pace,” but his subsequent RFC 

determination merely limited her to “unskilled work.”4 Mascio, 780 F.3d at 638. And, although 

the ALJ’s hypothetical question to the VE “said nothing about Mascio’s mental limitations,” he 

ultimately relied on the VE’s testimony identifying certain “unskilled” occupations in concluding 

that Mascio was not disabled. Id. at 637–38 (“The ALJ’s hypothetical, together with the [VE’s] 

unsolicited addition of ‘unskilled work,’ matched the ALJ’s finding regarding Mascio’s residual 

functional capacity.”).  

The Fourth Circuit reversed the Commissioner’s decision and remanded the case for the 

ALJ to explain how the RFC accounted for Mascio’s “moderate” difficulties maintaining 

concentration, persistence, or pace, or why that deficit did not translate into a limitation in her 

RFC—i.e., her maximum remaining ability to sustain work-related activities on a regular and 

continuing basis. See id. In doing so, the panel explained “that an ALJ does not account ‘for a 

claimant’s limitations in concentration, persistence, and pace by restricting the [RFC and] 

hypothetical question to simple, routine tasks or unskilled work’” because “the ability to perform 

simple tasks differs from the ability to stay on task.” Id. at 638 (quoting Winschel v. Comm’r of 

                                                 
4 “‘Unskilled work’ is a term of art, defined by regulation as ‘work which needs little or no judgment to 
do simple duties that can be learned on the job in a short period of time.’” Fisher v. Barnhart, 181 F. 
App’x 359, 364 n.3 (4th Cir. 2006) (per curiam) (quoting 20 C.F.R. § 404.1568(a) (2005)). 
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Soc. Sec., 631 F.3d 1176, 1180 (11th Cir. 2011)). “Only the latter limitation [will] account for a 

claimant’s limitation in concentration, persistence, or pace.” Id. 

Like in Mascio, ALJ Annos found at step three that Alicia W. had moderate difficulties 

maintaining concentration, persistence, or pace. R. 64. As the ALJ appeared to recognize, id., 

this finding necessarily establishes some deficit in Alicia W.’s “ability to sustain focused 

attention and concentration” long enough “to permit the timely and appropriate completion of 

tasks commonly found in work settings.” 20 C.F.R. pt. 404, subpt. P, app. 1 § 12.00(C)(3) 

(2015); see Petty v. Colvin, 204 F. Supp. 3d 196, 206 (D.D.C. 2016). Thus, ALJ Annos’s RFC 

assessment must either account for this deficit or adequately explain why, notwithstanding his 

earlier finding, Alicia W.’s overall “moderate” limitations actually “do not affect [her] capacity 

to sustain simple, routine, or unskilled work.” Perdue v. Colvin, No. 7:14cv173, 2015 WL 

5771813, at *6 (W.D. Va. Sept. 30, 2015) (citing Mascio, 780 F.3d at 638). He can satisfy this 

obligation by providing a sufficiently detailed “analysis that allows the court to ascertain why the 

ALJ found moderate difficulties at step three,” making an RFC finding “that explicitly accounts 

for those difficulties,” or including a sufficiently detailed explanation “that clarifies why the 

moderate difficulties” found at step three “do not result in any specific limitations in the 

claimant’s RFC.” Powell v. Comm’r, Soc. Sec. Admin., Civ. No. SAG-14-3233, 2015 WL 

4715280, at *2 (D. Md. Aug. 6, 2015). The key is whether the reviewing court can ascertain “the 

rationale underlying the apparent discrepancy” between a step-three finding of moderate 

difficulties maintaining concentration, persistence, or pace and a subsequent RFC finding “that 

does not, on its face, account for such difficulties.” Id.; see also Sizemore v. Berryhill, 878 F.3d 

72, 81 (4th Cir. 2017) (rejecting a Mascio-type challenge where the ALJ’s written decision 

provided an adequate link between his step-three findings and his mental RFC determination).  
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 ALJ Annos’s written decision does not satisfy this standard. At step three, the ALJ 

merely cited to Dr. Leen’s finding that Alicia W. had “less than average functioning in 

concentration” in concluding that she had moderate difficulties maintaining concentration, 

persistence, or pace. Then, in the RFC finding, ALJ Annos limited Alicia W. to “simple, routine, 

and repetitive tasks.” R. 65. This is the exact error identified in Mascio, and as such, it does not 

“explicitly account for [the] difficulties” identified at step three. Powell, 2015 WL 4715280, at 

*2. The rest of the ALJ’s decision contained no explanation clarifying why the moderate 

difficulties in concentration, persistence, or pace found at step three did not require “any specific 

limitations in [Alicia W.’s] RFC.” Id. Indeed, ALJ Annos simply stated without explanation that 

his RFC accounted for “any moderate mental limitations.” R. 67. Therefore, the Court cannot 

ascertain the rationale for the underlying discrepancy between ALJ Annos’s step-three finding of 

moderate difficulties maintaining concentration, persistence, or pace and his RFC determination. 

The analysis does not end here, however. In this case, unlike in Mascio, ALJ Annos 

included other limitations in the RFC beyond a restriction to simple, routine, and repetitive tasks. 

Notably, he also found Alicia W. limited to simple work-related decisions and occasional contact 

with the public, supervisors, and coworkers. R. 65. Nevertheless, ALJ Annos did not explain 

whether these restrictions were included to address Alicia W.’s moderate limitations in 

concentration, persistence, or pace, or whether they related to some other area of functioning, 

such as her moderate difficulties in maintaining social functioning also found at step three. It was 

necessary for the ALJ to explain the scope of the limitations he identified at step three and how 

they impacted his RFC assessment. Without an explanation for this finding, the Court cannot 

conduct meaningful review of the ALJ’s decision, and thus remand is warranted. See Yates v. 

Comm’r of Soc. Sec., No. 4:16cv59, 2018 WL 1249926, at *10–12 (W.D. Va. Feb. 16, 2018) 
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(finding that the ALJ committed a Mascio error and recommending remand where the ALJ found 

moderate difficulties in social functioning and   and maintaining concentration and persistence at 

step three and then limited the claimant to “‘perform[ing] simple routine tasks involving no more 

than simple, short instructions and simple work-related decisions with few work place changes’ 

so long as Yates had certain restrictions on social interaction” because she did not adequately 

explain her RFC finding in light of the step-three findings), adopted by 2018 WL 1247274 (W.D. 

Va. Mar. 9, 2018); Bradley v. Berryhill, No. 4:16cv26, 2017 WL 4707035, at *4 (W.D. Va. Oct. 

19, 2017). 

In defending the ALJ’s decision during oral argument, the Commissioner posited that 

ALJ Annos’s RFC fully accounted for all the limitations established by the record. The 

Commissioner contended that this case was distinguishable from Mascio because here, the ALJ 

discussed the relevant evidence, including the medical evidence of record and the claimant’s 

allegations. She noted that Alicia W. did not have a long history of mental health treatment and 

indeed was no longer receiving mental health treatment. While the Commissioner may be correct 

that the medical record is relatively unremarkable regarding Alicia W.’s mental health treatment, 

it is not enough that the ALJ’s RFC finding comports with many of the treatment notes; rather, 

Mascio also demands that the ALJ resolve conflicting evidence and provide a coherent, 

consistent analysis that enables the reviewing court to ascertain the reasons for his finding. See 

780 F.3d at 637–38. Simply put, such an analysis is lacking here, and this Court has consistently 

remanded ALJ decisions that involved similar errors. See Bradley v. Berryhill, No. 4:16cv26, 

2018 WL 3596862, at *4 (W.D. Va. June 8, 2018) (collecting cases), adopted by 2018 WL 

3596049 (W.D. Va. July 26, 2018).    
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ALJ Annos’s decision must be remanded because of the Mascio error, but the ALJ should 

be careful in other respects too. On remand, the ALJ should take care to fully evaluate all of 

Alicia W.’s documented impairments—including her morbid obesity, heart problems, and lung 

problems—and explicitly evaluate the combined effect of her exertional and non-exertional 

limitations on her functioning. Additionally, the ALJ must adequately explain the weight 

assigned to any medical opinions. Here, ALJ Annos gave both Dr. Leen’s and Dr. Saxby’s 

opinions significant weight, R. 63, 67, but the opinions offer conflicting assessments of Alicia 

W.’s mental functioning. Compare R. 104–06, with R. 616–19. For example, Dr. Leen concluded 

that Alicia W. could “complete a normal work week without interruptions resulting from her 

mood disorder symptoms and cognitive deficits,” R. 618, but Dr. Saxby concluded that Alicia W. 

would be moderately limited in that capacity, R. 105. Overall, the ALJ must properly analyze 

Alicia W.’s functioning under the relevant standards and provide a thorough explanation for his 

decision. 

IV. Conclusion 

For the foregoing reasons, I respectfully recommend that the presiding District Judge 

GRANT Alicia W.’s Motion for Summary Judgment, ECF No. 15, DENY the Commissioner’s 

Motion for Summary Judgment, ECF No. 19, REVERSE the Commissioner’s final decision, 

REMAND the case for further administrative proceedings under the fourth sentence of 42 

U.S.C. § 405(g), and DISMISS this case from the Court’s active docket.  

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
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specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 

Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Michael F. Urbanski, Chief United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record. 

      ENTER: August 13, 2018 

       
      Joel C. Hoppe 
      United States Magistrate Judge 


