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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Danville Division 
 

DAYLE CAROL BERGER,   ) 
  Plaintiff,   )  
      ) Civil Action No. 4:16-cv-4 

v.       )  
      ) REPORT AND RECOMMENDATION 

COMMISSIONER OF   ) 
SOCIAL SECURITY,   ) By:  Joel C. Hoppe 
 Defendant.   ) United States Magistrate Judge 
 

Plaintiff Dayle Carol Berger asks this Court to review the Commissioner of Social 

Security’s (“Commissioner”) final decision denying her applications for disability insurance 

benefits (“DIB”) and supplemental security income (“SSI”) under Titles II and XVI of the Social 

Security Act (the “Act”), 42 U.S.C. §§ 401–434, 1381–1383f. The case is before me by referral 

under 28 U.S.C. § 636(b)(1)(B). ECF No. 12. Having considered the administrative record, the 

parties’ briefs, and the applicable law, I find that the Commissioner’s decision is not supported 

by substantial evidence. Therefore, I recommend that the Court GRANT Berger’s Motion for 

Summary Judgment, ECF No. 13, DENY the Commissioner’s Motion for Summary Judgment, 

ECF No. 15, and REMAND the case for further administrative proceedings. 

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. See 42 U.S.C. § 405(g); Hines v. 

Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is limited—it may not 

“reweigh conflicting evidence, make credibility determinations, or substitute [its] judgment” for 

that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 2012). Instead, the Court 

asks only whether the Administrative Law Judge (“ALJ”) applied the correct legal standards and 
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whether substantial evidence supports the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 

704 (4th Cir. 2011).  

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence,” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review takes 

into account the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam) (quoting Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 

1996)). However, “[a] factual finding by the ALJ is not binding if it was reached by means of an 

improper standard or misapplication of the law.” Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 

1987). 

A person is “disabled” if he or she is unable to engage in “any substantial gainful activity 

by reason of any medically determinable physical or mental impairment which can be expected 

to result in death or which has lasted or can be expected to last for a continuous period of not less 

than 12 months.” 42 U.S.C. §§ 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §§ 404.1505(a), 

416.905(a). Social Security ALJs follow a five-step process to determine whether an applicant is 

disabled. The ALJ asks, in sequence, whether the applicant (1) is working; (2) has a severe 

impairment; (3) has an impairment that meets or equals an impairment listed in the Act’s 

regulations; (4) can return to his or her past relevant work based on his or her residual functional 

capacity; and, if not (5) whether he or she can perform other work. See Heckler v. Campbell, 461 
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U.S. 458, 460–62 (1983); 20 C.F.R. §§ 404.1520(a)(4), 416.920(a)(4). The applicant bears the 

burden of proof at steps one through four. Hancock, 667 F.3d at 472. At step five, the burden 

shifts to the agency to prove that the applicant is not disabled. See id.  

II. Procedural History 

Berger applied for DIB and SSI on March 19, 2012, alleging disability caused by 

depression, anxiety, kidney stones, and difficulties with her vision. Administrative Record (“R.”) 

69, 79, ECF No. 9. She alleged onset of her disability as September 23, 2011, at which time she 

was fifty-seven years old. Id. Disability Determination Services (“DDS”), the state agency, 

denied her claims at the initial, R. 69–88, and reconsideration stages, R. 91–114. On June 4, 

2014, Berger appeared with counsel at an administrative hearing before ALJ R. Neely Owen, and 

the ALJ heard testimony from Berger and Gerald K. Wells, Ph.D., a vocational expert (“VE”). R. 

33–68. 

ALJ Owen denied Berger’s claims in a written decision issued on August 21, 2014. R. 

13–28. He found that Berger had severe impairments of affective disorder and anxiety disorder, 

but that all other alleged impairments were non-severe. R. 16. The ALJ next determined that 

none of Berger’s impairments, alone or in combination, met or medically equaled the severity of 

a listed impairment. R. 16–17. As to Berger’s residual functional capacity (“RFC”),1 the ALJ 

found that Berger could perform a full range of work at all exertional levels but had some 

nonexertional limitations: 

Though the claimant has some limitations in her capacity to understand and 
remember and carry out detailed instructions, she remains able to understand, 
remember and carry out short and simple instructions and remember locations and 
work-like procedures. She can maintain attention and concentration for extended 
periods, perform activities within a schedule, maintain regular attendance and be 

                                                 
1 A claimant’s RFC is the most he or she can do on a regular and continuing basis despite his or her 
impairments. 20 C.F.R. §§ 404.1545(a), 416.945(a); SSR 96-8p, 1996 WL 374184, at *1 (July 2, 1996). 
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punctual within customary tolerances. She can also sustain an ordinary routine 
without special supervision but should have little to minimal contact with co-
workers and the general public. She is able to make simple work-related decisions 
and complete a normal workday and workweek without interruptions from 
psychologically based symptoms and perform at a consistent pace without an 
unreasonable number and length of rest periods. 
 

R. 17; see also R. 18–26 (explaining the ALJ’s reasoning for his RFC finding). 

 Based on this RFC and the VE’s testimony, the ALJ found that Berger could perform her 

past relevant work as a rural mail carrier. R. 26. Alternatively, she could perform other jobs 

existing in the national and regional economies, including cleaner, mail room clerk, and 

gardener/groundskeeper. R. 26–27. He therefore determined that Berger was not disabled. R. 27–

28. Berger sought review of the ALJ’s decision by the Appeals Council and submitted additional 

evidence for consideration. R. 7–8. The Appeals Council received the newly submitted evidence 

into the record, but denied Berger’s request for review without explanation. R. 1–5. This appeal 

followed. 

III. Discussion 

A. Severe Back Impairment 

 Berger argues that the ALJ erred at step two by failing to find that her back pain was a 

severe impairment. Pl. Br. 10–13, ECF No. 14. At step two, the ALJ determines whether a 

claimant has a “severe medically determinable physical or mental impairment . . . or a 

combination of impairments that is severe.” 20 C.F.R. §§ 404.1520(a)(4)(ii), 416.920(a)(4)(ii).  

[A]n impairment or combination of impairments is considered “severe” if it 
significantly limits an individual’s physical or mental abilities to do basic work 
activities; an impairment(s) that is “not severe” must be a slight abnormality (or a 
combination of slight abnormalities) that has no more than a minimal effect on the 
ability to do basic work activities. 
 

SSR 96-3p, 1996 WL 374181, at *1 (July 2, 1996); see also 20 C.F.R. §§ 404.1520(c), 

404.1522(a), 416.920(c), 416.922(a). This determination “requires a careful evaluation of the 
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medical findings that describe the impairment(s) . . . and an informed judgment about the 

limitations and restrictions the impairment(s) and related symptom(s) impose on the individual’s 

physical and mental ability to do basic work activities.” SSR 96-3p, 1996 WL 374181, at *2.  

 Here, the ALJ did not make an explicit determination regarding Berger’s alleged back 

pain at step two. Instead, he found generally that all of her alleged impairments, other than 

affective disorder and anxiety disorder, were non-severe “because they did not exist for a 

continuous period of 12 months, were responsive to medication, did not require significant 

medical treatment, or did not result in any continuous exertional or nonexertional functional 

limitations.” R. 16. He provided somewhat more detail in his analysis of Berger’s RFC, 

describing the findings regarding her back made during Berger’s visits in June and July 2014 

with William C. MacCarty, M.D., an orthopedist. R. 23 (citing R. 475–93). He then noted that 

following these evaluations, Dr. MacCarty recommended that Berger resume her normal 

activities, thus indicating that she did not have “any orthopedic impairment imposing any work 

related limitations of functioning.” R. 24. The ALJ did not include any physical limitations in 

Berger’s RFC. See R. 17. 

 The ALJ’s discussion is insufficient to support his finding that Berger’s back pain was 

non-severe, as he omitted pertinent findings from Dr. MacCarty’s treatment notes that would 

tend to support a finding of greater limitation. For example, in describing Dr. MacCarty’s 

examination findings, the ALJ correctly noted that Berger had normal posture and gait, R. 479, 

488, but he neglected to mention that she also exhibited tenderness and limited range of motion 

in her thoracic and lumbar spine, R. 479, 488–89.  The ALJ omitted findings of kyphosis and 

abnormal ability to squat, climb onto the exam table, or change positions smoothly at Berger’s 

June 17 visit, R. 488, and abnormal straight leg raise on the right at her July 8 visit, R. 479. He 
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did not include any discussion of Berger’s June 17 X-rays, which showed advanced degenerative 

disc changes with multiple disc fusions anteriorly in the thoracic spine, along with widespread 

lumbar degenerative disc disease, most noted at L3-4, L4-5, and L5-S1. R. 484. There is no 

acknowledgement of Dr. MacCarty’s observation that Berger had “so many [musculoskeletal] 

problems it is hard to know where to start,” or his expectation that she would be treated by pain 

management. R. 482–83. In addition, although Dr. MacCarty instructed Berger that she should 

“maintain or resume normal activities,” he further cautioned that she do so “within appropriate 

limits,” R. 482—a restriction arguably at odds with the ALJ’s finding that Berger had no 

physical limitations whatsoever. 

 The ALJ’s step-two determination should “represent reasoned consideration of all of the 

pertinent evidence.” Claiborne v. Comm’r, No. SAG-14-1918, 2015 WL 2062184, at *4 (D. Md. 

May 1, 2015) (emphasis added). Here, although he cited some evidence that supported his step-

two finding, the ALJ failed to consider material contradictory evidence that would instead 

support a finding of at least some limitations related to Berger’s back impairment, as she alleged 

in a pain questionnaire and function report submitted as part of her application for benefits, R. 

239–40. By failing to provide a coherent explanation that accounted for all of the relevant facts, 

the ALJ frustrates the Court’s ability to undertake meaningful review of his decision. See Lewis 

v. Berryhill, --- F.3d ---, 2017 WL 2381113, at *9 (4th Cir. 2017) (citing Radford v. Colvin, 734 

F.3d 288, 296 (4th Cir. 2013)) (“[T]he ALJ failed to adequately explain the reasons for denying 

Lewis benefits given her extensive medical history, thus precluding our ability to undertake the 

‘meaningful review’ with which we are tasked on appeal.”). Therefore, remand is in order.2 

                                                 
2 Because I recommend that the case be remanded, I need not address Berger’s argument specifically 
pertaining to evidence she submitted to the Appeals Council after the ALJ rendered his decision. See Pl. 
Br. 11–13. This evidence, which consists of physical therapy notes pertaining to Berger’s back and other 
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B. Concentration, Persistence, or Pace 

 Berger’s other challenge to the ALJ’s opinion also warrants remand. She argues that the 

RFC and corresponding hypothetical posed to the VE at the administrative hearing insufficiently 

accounted for limitations in her ability to maintain concentration, persistence, or pace, which the 

ALJ found to be moderate at step three. Pl. Br. 8–10. This argument invokes the Fourth Circuit’s 

opinion in Mascio v. Colvin, 780 F.3d 632 (4th Cir. 2015). In Mascio, the court considered 

whether the ALJ erred by adopting as the RFC a hypothetical posed to the VE that did not 

include any mental limitations other than a restriction to unskilled work, despite having found at 

step three that the claimant had moderate difficulties in maintaining concentration, persistence, 

or pace. Id. at 637–38. The court found that the limitations included in the RFC were narrower 

than those identified by the ALJ at step three. It reasoned that “an ALJ does not account ‘for a 

claimant’s limitations in concentration, persistence, and pace by restricting the hypothetical to 

simple, routine tasks or unskilled work’” because “the ability to perform simple tasks differs 

from the ability to stay on task.” Id. at 638 (quoting Winschel v. Comm’r of Soc. Sec., 631 F.3d 

1176, 1180 (11th Cir. 2011)). Finding that the ALJ failed to give any explanation of why his 

step-three finding did not translate into a work-related limitation in the RFC, the court 

determined that remand was necessary. Id. 

 Here, the ALJ found at step three that Berger had moderate limitations in concentration, 

persistence, or pace. R. 16. As the basis for this finding, the ALJ explained that Berger reported 

working five hours per day, taking care of animals, caring for her personal needs, preparing 

meals, and cleaning. Id. This explanation itself is confusing, as the cited evidence does not 

support the ALJ’s finding that Berger had any limitation, let alone a moderate one, in 

                                                                                                                                                             
musculoskeletal impairments, R. 494–510, will be included in the record for the ALJ to consider on 
remand. 
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maintaining concentration, persistence, or pace.3 Cf. Claiborne, 2015 WL 2062184, at *4 (stating 

that the ALJ’s findings at steps two and three should represent a well-reasoned consideration of 

the evidence and that these steps are “not simply an opportunity to give the claimant the benefit 

of the doubt at one step while taking it away at the next step”).  

 The ALJ’s RFC analysis is also inconsistent. His finding that Berger could maintain 

attention and concentration for extended periods is, for the most part, supported by her mental 

health treatment records, which generally indicated that she had good ability to pay attention and 

concentrate. See R. 441, 443, 449, 459. But see R. 280, 357, 392 (noting Berger’s reports of poor 

concentration). On the other hand, the ALJ did not provide a logical explanation for his treatment 

of the medical opinion evidence, some of which contradicted these records. He gave partial 

weight to the mental health opinions rendered by the DDS reviewing experts, noting their 

findings that Berger could follow simple instructions, maintain attendance and concentration, 

perform activities within a schedule, and be punctual, and he found that these opinions were 

“balanced, objective, and consistent with the evidence of record as a whole.” R. 25 (citing R. 69–

88, 91–114). He disagreed with those experts as to their finding that Berger could work with 

others, however, and gave greater weight to the opinion of Franklin E. Russell, Ph.D., a 

consulting examiner, who found greater social limitations. Id. (citing R. 469–74). 

 This analysis does not withstand scrutiny. Despite favoring Dr. Russell’s opinion over 

those of the DDS reviewers, the ALJ reached an RFC determination that much more closely 

reflects the DDS opinions, which, unlike Dr. Russell, found almost no significant limitations in 

Berger’s capacity for sustained concentration and persistence. Compare R. 17, with R. 74–76, 

98–100. At the hearing, the ALJ made this resemblance clear by presenting a hypothetical to the 

                                                 
3 In fact, the ALJ pointed to this same evidence in his RFC discussion to explain why he found that 
Berger’s descriptions of her symptoms were not fully credible. R. 25. 
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VE consisting of the same mental limitations identified by the DDS reviewers and additional 

social restrictions, while omitting any particular limitations in concentration, persistence, or 

pace. R. 61.4 By contrast, he did not address Dr. Russell’s finding that Berger would “unlikely” 

be able to focus for extended periods of time, R. 474, even though the opinion as a whole was 

presumably given more weight than the opinions of the DDS reviewers. There is no explanation 

for this omission. Although the ALJ found that Dr. Russell’s opportunity to examine Berger in 

person provided a reason to give greater weight to his opinion so far as it acknowledged more 

restrictions to social functioning, R. 25, it is unclear why this logic did not apply to the portion of 

his opinion regarding her ability to concentrate. 

 On remand, the ALJ should carefully consider the evidence of record and explain his 

reasoning for finding any limitation in concentration, persistence, or pace at step three and in the 

RFC. He should also make clear how his RFC finding reflects his step-three finding or otherwise 

explain why any limitations identified at step three would not be work-related. See Mascio, 780 

F.3d at 638 (“[T]he ALJ may find that the concentration, persistence, or pace limitation does not 

affect Mascio’s ability to work, in which case it would have been appropriate to exclude it from 

the hypothetical tendered to the [VE].”). 

IV. Conclusion 

 For the foregoing reasons, I find that the Commissioner’s final decision is not supported 

by substantial evidence. Accordingly, I respectfully recommend that Berger’s Motion for 

Summary Judgment, ECF No. 13, be GRANTED, the Commissioner’s Motion for Summary 

                                                 
4 Difficulties with concentration, persistence, or pace were incorporated into a second hypothetical, which 
posed additional limitations to Berger’s ability to perform her work on a consistent basis. See R. 63–64. 
The VE suggested that this would preclude Berger from being able to maintain full-time employment. R. 
64.  
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Judgment, ECF No. 15, be DENIED, and this matter be REMANDED for further administrative 

proceedings. 

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
 
Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Jackson L. Kiser, Senior United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record. 

      ENTER: June 19, 2017 

       
      Joel C. Hoppe 
      United States Magistrate Judge 
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