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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Harrisonburg Division 
 

JOHN HARVEY BRIGHT,   ) 
  Plaintiff,   ) 
      )  Civil Action No. 5:17cv00025 
v.       )  

      ) REPORT & RECOMMENDATION 
NANCY A. BERRYHILL,   ) 
ACTING COMMISSIONER OF  ) 
SOCIAL SECURITY,   ) By:  Joel C. Hoppe 
  Defendant.    ) United States Magistrate Judge 

 
Plaintiff John Harvey Bright asks this Court to review the Acting Commissioner of Social 

Security’s (“Commissioner”) final decision denying his application for supplemental security 

income (“SSI”) under Title XVI of the Social Security Act, 42 U.S.C. §§ 1381–1383f. The 

Commissioner has moved to dismiss the action on the grounds that Bright’s complaint was filed 

outside the applicable statute of limitations. Def.’s Mot. 1, ECF No. 9 (citing 42 U.S.C. § 

405(g)). The case is before me by referral under 28 U.S.C. § 636(b)(1)(B).  

I. The Legal Framework  

An individual seeking judicial review of the Commissioner’s final decision denying his 

or her application for disability benefits “may obtain a review of such decision by a civil action 

commenced within sixty days after the mailing to him [or her] of such decision or within such 

further time as the Commissioner of Social Security may allow.” 42 U.S.C. § 405(g). The 

Commissioner’s regulations automatically “extend the filing deadline to sixty days after the 

individual’s receipt of the notice” and provide that the agency will assume “the notice is received 

five days after the date on which the notice was mailed, unless a claimant can make ‘a reasonable 

showing to the contrary.’” Reeves v. Colvin, No. 6:12cv27, 2014 WL 2573049, at *2 (W.D. Va. 

June 9, 2014) (quoting 20 C.F.R. § 422.210(c)). Additionally, the Commissioner must extend the 
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limitations period if the claimant submits a written request and shows “good cause” for “why the 

action was not filed within the stated time period.” 20 C.F.R. § 416.1482.  

The filing period in § 405(g) is a non-jurisdictional statute of limitations. Bowen v. City 

of New York, 476 U.S. 467, 479 (1986). Thus, although the Commissioner usually determines 

whether to extend the sixty-day period, “a court may step in and extend the period,” or excuse a 

missed filing deadline altogether, in cases where the balance of equities tips so heavily in the 

plaintiff’s favor that “deference to the agency’s judgment is inappropriate.” Hunt v. Astrue, No. 

1:10cv141, 2012 WL 6761418, at *3 (M.D.N.C. Dec. 31, 2012) (citing Bowen, 476 U.S. at 480). 

Because this limitations period “is a condition on the waiver of sovereign immunity,” however, it 

“must be strictly construed” and a plaintiff’s compliance will be excused only in very rare or 

exceptional circumstances. See Bowen, 476 U.S. at 479. “Generally, equitable tolling will apply 

only where a plaintiff has actively pursued [his or] her judicial remedies by filing a defective 

pleading during the statutory period, or was tricked into allowing the sixty-day deadline to pass 

by some agency misconduct.” Reeves, 2014 WL 2573049, at *5 (citing Irwin v. Dep’t of 

Veterans Affairs, 498 U.S. 89, 96 (1990)). Relief may also be warranted under “traditional 

principles of equitable tolling,” Gibbs v. Barnhart, No. 2:04cv56, 2005 WL 283205, at *1 (W.D. 

Va. Feb. 7, 2005), “in ‘those rare instances where—due to circumstances external to the party’s 

own conduct—it would be unconscionable to enforce the limitation against the party,’” Hill v. 

Braxton, 277 F.3d 701, 704 (4th Cir. 2002) (quoting Harris v. Hutchinson, 209 F.3d 325, 328 n.1 

(4th Cir. 2000)).  

II. Procedural History 
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 On January 11, 2013, Bright filed an SSI application alleging that he suffered from a host 

of debilitating medical conditions. See Def.’s Br. in Supp. Ex. 1, at 10, ECF No. 10-1.1 In August 

2015, after the state agency had twice denied his claims, Bright appeared with counsel at a 

hearing before Administrative Law Judge (“ALJ”) Maria Nuñez. Id. at 8. She later issued a 

written decision holding that Bright was not disabled because he still could perform certain 

occupations, such as garment sorter and price marker. Id. at 20. Bright promptly asked the 

Appeals Council to review ALJ Nuñez’s unfavorable decision. See id. at 3, 28.  

In a letter dated January 13, 2017, the Appeals Council informed Bright that it had denied 

his request for review and that, as a result of the denial, ALJ Nuñez’s decision was “the final 

decision of the Commissioner of Social Security in [Bright’s] case.” Id. at 27. The Appeals 

Council’s letter instructed that Bright had “60 days to file a civil action” in federal district court 

if he wanted a court to review the Commissioner’s final decision. Id. at 28–29. It further 

explained that this sixty-day clock would start “the day after” Bright received the letter and that, 

unless Bright could show otherwise, the agency would assume he received it five days after the 

letter’s date. Id. at 29. Finally, the Appeals Council explained that Bright could ask the agency to 

extend his limitations period by submitting a written request showing that he had “a good reason 

for waiting more than 60 days” to file his civil action. Id.  

The parties agree that Bright’s sixty-day clock started on January 18, 2017, and was set to 

expire on Sunday, March 19, 2017. Def.’s Br. in Supp. 2; Pl.’s Br. in Opp’n 1, ECF No. 11. 

Thus, Bright needed to file his complaint in federal district court by the end of the day on 

Monday, March 20, 2017. See Fed. R. Civ. P. 6(a); Pl.’s Br. in Opp’n 1. He did not ask the 

Appeals Council for an extension before that deadline expired.  

                                                 
1 Pinpoint citations to documents filed electronically in this Court use the page and attachment numbers 
assigned by CM/ECF. 
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Bright filed this action on Tuesday, March 21, 2017. Compl. 1, ECF No. 2. Bright’s 

complaint was signed and filed on his behalf by Virginia attorney John O. Goss, who is a 

member of this Court’s bar. Compl. 1; Civil Cover Sheet, ECF No. 2-1; Pl.’s Suppl. Resp. in 

Opp’n ¶¶ 1, 4, ECF No. 13. On March 23, Brad Myler, the out-of-state attorney who had 

represented Bright at the agency level, asked the Appeals Council to grant Bright “a one-day 

extension of time” to file the civil action which, if granted, would allow Bright to proceed in 

federal district court as though his local counsel had filed the complaint on time. Def.’s Br. in 

Supp. Ex. 1, at 34. Mr. Myler explained that his firm referred Bright to another law firm to 

review his “case for a possible federal court appeal” and that the second firm had filed Bright’s 

complaint one day late because of “a calendaring error.”2 Id. The Appeals Council denied 

Bright’s request in a letter dated April 13, 2017. Id. at 35. It explained that “negligence or fault 

due to a firm’s business process,” such as the calendaring error in Bright’s case, was not “good 

cause” for extending a missed deadline. Id. (citing 20 C.F.R. § 416.1411). The Appeals Council 

also noted that the filing attorney “signed the complaint on March 14, 2016, [sic] prior to the 

filing deadline, and thus had adequate time” to file the action by March 20, 2017. Id.  

Back in this Court, the Commissioner filed a motion to dismiss the action as untimely 

filed, ECF No. 9, and Bright filed a response in opposition, ECF No. 11. Based on the nature of 

the Commissioner’s arguments, as well as her concession that the limitations period is not 

jurisdictional and may be equitably tolled or excused in certain cases, I initially construed the 

Commissioner’s unlabeled Motion to Dismiss as arising under Rule 12(b)(6) of the Federal 

Rules of Civil Procedure. Order of Oct. 24, 2017, at 1, ECF No. 12; see McMahan v. Barnhart, 

                                                 
2 In his letter, Mr. Myler noted that the Appeals Council could “contact Olinsky” if it had any questions. 
Def.’s Br. in Supp. Ex. 1, at 34. On April 7, 2017, Mr. Goss filed a motion for Howard D. Olinsky of 
Syracuse, New York, to appear pro hac vice in this matter, and the Court granted that request. ECF Nos. 
6, 7; see W.D. Gen. R. 6(d).  
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377 F. Supp. 2d 534, 535 (W.D. Va. 2005); Moseke v. Miller & Smith, Inc., 202 F. Supp. 2d 492, 

501 (E.D. Va. 2002). Upon initial review, I concluded that both parties presented matters outside 

the pleadings, and that the Court could not properly resolve the Commissioner’s motion if those 

matters were excluded from consideration. See Order of Oct. 24, 2017, at 1 (citing Fed. R. Civ. 

P. 12(d)). Accordingly, I notified the parties that the Court planned to treat the motion as one for 

summary judgment, and I gave both parties fourteen days to submit any additional materials that 

they considered pertinent to the statute-of-limitations bar asserted in the Commissioner’s motion. 

Id. at 2. Bright filed a written statement in which Mr. Goss confirms that Mr. Olinsky’s law firm 

sent Bright’s Complaint documents to Mr. Goss’s law firm several days before the filing 

deadline, but that, “[d]ue to oversight, [he] unfortunately filed the Complaint one day late on 

March 21, 2017.”3 Pl.’s Suppl. Resp. in Opp’n ¶ 4; see also Pl.’s Br. in Opp’n 1–2. The 

Commissioner did not file any additional materials.  

III. Discussion 

 Bright concedes that he filed this action after the statute of limitations expired, and that 

the agency has already determined that his local counsel’s scheduling error did not constitute 

“good cause” for missing his filing deadline. See Pl.’s Br. in Opp’n 1–2. He does not allege any 

facts suggesting “that deference to the agency’s judgment is inappropriate” in his case. Bowen, 

476 U.S. at 480; see Reeves, 2014 WL 2573049, at *5 (citing Irwin, 498 U.S. at 96). Thus, under 

equitable tolling principles, Bright “bears the burden of establishing exceptional circumstances 

that warrant . . . . excusing [his] failure to file in time.” Gibbs, 2005 WL 283205, at *1–2; cf. 

Rouse v. Lee, 339 F.3d 238, 246 (4th Cir. 2003) (en banc) (discussing the limitations period in 28 

U.S.C. § 2244(d)(1) and explaining that the court may excuse a petitioner’s late filing “only . . . 
                                                 
3 Although Mr. Goss’s statement is labeled an “affidavit,” it is neither sworn nor accompanied by a 
statement made under penalty of perjury attesting that its contents are true and correct. See Pl.’s Suppl. 
Resp. in Opp’n 1–2; 28 U.S.C. § 1746; Fed. R. Civ. P. 56(c). 
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if he presents (1) extraordinary circumstances, (2) beyond his control or external to his own 

conduct, (3) that prevented him from filing on time”). “[G]arden variety claims of excusable 

neglect”—such as an attorney’s miscalculation or scheduling oversight—do not warrant 

equitable relief because they are not considered to be extraordinary circumstances outside the 

client’s control. Rouse, 339 F.3d at 246 (citing Irwin, 498 U.S. at 96); see Gibbs, 2005 WL 

283205, at *1–2.  

Bright argues that the court should excuse his late filing because this Court’s local rules 

required Mr. Olinsky, apparently Bright’s preferred attorney who is not licensed to practice law 

in Virginia, to rely on Mr. Goss to initiate this action before Mr. Olinsky could be admitted pro 

hac vice. Pl.’s Br. in Opp’n 2–3 (citing W.D. Gen. R. 6(d)); see also Pl.’s Suppl. Resp. in Opp’n 

¶¶ 1–4, 5. That is true, but it does not matter in this case because there is no dispute that Mr. 

Goss was acting as Bright’s attorney-agent when he signed the complaint on March 14, 2017, 

and then filed it, one day late, on March 21, 2017. See Compl. 1; Civil Cover Sheet 1; Pl.’s 

Suppl. Resp. in Opp’n ¶¶ 3–4; see also Fed. R. Civ. P. 11(a); Rouse, 339 F.3d at 249–50. Thus, 

Bright must bear the risk, and in this case the consequences, that his attorney will make a fatal 

error when acting or failing to act in the furtherance of the litigation. See Rouse, 339 F.3d at 

249–50; Gibbs, 2005 WL 283205, at *1.  

Bright argues that the circumstances in his case are analogous to those in Stanley v. 

Astrue, No. 2:09cv821 2011 WL 6009967, at *1–2 (S.D. W. Va. Dec. 1, 2011), where the district 

court denied the Commissioner’s motion to dismiss a social security action filed two days after 

the statute of limitations expired. Pl.’s Br. 2–3. The plaintiff’s counsel in Stanley missed the 

filing deadline because “the paralegal who was responsible for filing” plaintiff’s complaint “was 

apparently distraught over health issues and, without explanation, stopped coming to work” 
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shortly before plaintiff’s deadline expired. 2011 WL 6009967, at *1. The district court explained 

that counsel’s “unforeseen personnel issues,” as well as the fact “that the complaint was only two 

days late,” constituted extraordinary circumstances warranting equitable relief in Stanley’s case. 

Id. at *2; see also Stanley v. Astrue, No. 2:09cv821, 2010 WL 8032744, at *3 (S.D. W. Va. Mar. 

22, 2010) (R. & R.) (“Plaintiff’s complaint was only two days late, and the court considers 

counsel for Plaintiff’s personnel issue to be an extraordinary circumstance.”).  

Bright does not argue that “unforeseen personnel issues” prevented Mr. Goss from filing 

his complaint on time. See Pl.’s Br. 2–4; Pl.’s Suppl. Resp. in Opp’n ¶ 4. Instead, he asserts that 

Mr. Olinsky’s “staff engaged in best practices” by preparing and forwarding the complaint to Mr. 

Goss six days before it was due, following up with Mr. Goss one day after the action should have 

been filed, and then waiting another few days to ask the Appeals Council for a short retroactive 

extension. See Pl.’s Br. 3. To his credit, though, Mr. Goss concedes that the missed filing 

deadline was simply an “oversight” on his part. Pl.’s Suppl. Resp. in Opp’n ¶ 4. Thus, the facts 

in Bright’s case are not analogous to those in Stanley. Even if the facts were analogous, however, 

I do not find the district court’s reasoning in Stanley persuasive because the weight of authority 

makes clear that equitable tolling principles “do not extend to what is at best a garden variety 

claim of excusable neglect” or attorney error. Irwin, 498 U.S. at 96; see, e.g., Rouse, 339 F.3d at 

248 (“This circuit has held that ‘a mistake by a party’s counsel in interpreting a statute of 

limitations does not present the extraordinary circumstance beyond the party’s control where 

equity should step in to give the party the benefit of his erroneous understanding.’” (quoting 

Harris, 209 F.3d at 331)); Gibbs, 2005 WL 283205, at *1–2 (concluding that a “simpl[e] 

oversight by the attorney or her staff” did not warrant equitable relief). I understand that 

dismissing an action filed shortly after the limitations period expired may seem harsh or unfair to 
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the plaintiff. See Gibbs, 2005 WL 283205, at *1 (citing Davila v. Barnhart, 225 F. Supp. 2d 337, 

339 (S.D.N.Y. 2002)). But I also must remember that this particular statute of limitations 

“involve[s] a waiver of sovereign immunity,” which must be construed even more strictly than 

limitations periods applicable to claims between private litigants. Irwin, 498 U.S. at 96; see 

Davila, 225 F. Supp. 2d at 338–39 (dismissing a social security action filed one day after the 60-

day limitations period expired). Mr. Goss’s unexplained oversight, while certainly unfortunate, is 

not the kind of error that warrants excusing Bright’s undisputed failure to bring this action within 

the statutory limitations period. See McMahan, 377 F. Supp. 2d at 536; see also Gibbs, 2005 WL 

283205, at *1–2.  

IV. Conclusion 

 For the foregoing reasons, I respectfully recommend that the presiding District Judge 

GRANT the Commissioner’s motion, ECF No. 9, and enter Judgment in the Commissioner’s 

favor dismissing this action as untimely filed. McMahan, 377 F. Supp. 2d at 536.  

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
 
Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Michael F. Urbanski, Chief United 

States District Judge. 
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The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record. 

      ENTER: November 28, 2017 

       
      Joel C. Hoppe 
      United States Magistrate Judge 
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