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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

Danville Division 

 

DAVID H.,1     )  

  Plaintiff,   ) Civil Action No. 4:19-cv-00004 

      ) 

v.      ) REPORT & RECOMMENDATION 

      )  

ANDREW M. SAUL,2   )  By: Joel C. Hoppe  

Commissioner of Social Security,  )  United States Magistrate Judge 

   Defendant.   )    

 Plaintiff David H. asks this Court to review the Commissioner of Social Security’s final 

decision denying his application for disability insurance benefits (“DIB”) under Title II of the 

Social Security Act, 42 U.S.C. §§ 401–434. The case is before me by referral under 28 U.S.C. 

§ 636(b)(1)(B). ECF No. 15. Having considered the administrative record, the parties’ briefs, and 

the applicable law, I cannot find that the Commissioner’s final decision is supported by 

substantial evidence. Accordingly, I respectfully recommend that the presiding District Judge 

reverse the decision and remand the case under the fourth sentence of 42 U.S.C. § 405(g). 

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. 42 U.S.C. § 405(g); see also Hines v. 

Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is limited—it may not 

“reweigh conflicting evidence, make credibility determinations, or substitute [its] judgment” for 

that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 2012). Instead, a court 

 
1 The Committee on Court Administration and Case Management of the Judicial Conference of the 

United States has recommended that, due to significant privacy concerns in social security cases, federal 

courts should refer to claimants only by their first names and last initials.  

2 Commissioner Saul is hereby substituted for the Social Security Administration as the named defendant 

in this action. See Bethea v. Astrue, 455 F. App’x 145, 146 (3d Cir. 2011); 42 U.S.C. § 405(g); Fed. R. 

Civ. P. 25(d).  
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reviewing the merits of the Commissioner’s final decision asks only whether the Administrative 

Law Judge (“ALJ”) applied the correct legal standards and whether substantial evidence supports 

the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 704 (4th Cir. 2011); see Riley v. Apfel, 

88 F. Supp. 2d 572, 576 (W.D. Va. 2000) (citing Melkonyan v. Sullivan, 501 U.S. 89 (1991)). 

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence.” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review 

considers the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam). However, “[a] factual finding by the ALJ is not 

binding if it was reached by means of an improper standard or misapplication of the law.” 

Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 1987). 

A person is “disabled” within the meaning of the Act if he or she is unable to engage in 

“any substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). Social 

Security ALJs follow a five-step process to determine whether a claimant is disabled. The ALJ 

asks, in sequence, whether the claimant (1) is working; (2) has a severe impairment that satisfies 

the Act’s duration requirement; (3) has an impairment that meets or equals an impairment listed 

in the Act’s regulations; (4) can return to his or her past relevant work based on his or her 
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residual functional capacity; and, if not (5) whether he or she can perform other work. See 

Heckler v. Campbell, 461 U.S. 458, 460–62 (1983); Lewis v. Berryhill, 858 F.3d 858, 861 (4th 

Cir. 2017); 20 C.F.R. § 404.1520(a)(4).3 The claimant bears the burden of proof through step 

four. Lewis, 858 F.3d at 861. At step five, the burden shifts to the agency to prove that the 

claimant is not disabled. See id. 

II. Procedural History 

 David served in the United States Army from June 1989 to November 1993, and is a 

veteran of the Gulf War era. See Administrative Record (“R.”) 262, ECF No. 12. In September 

2014, he filed for DIB alleging that he had been unable to work since August 16, 2013, because 

of an artificial right hip and right knee, osteoarthritis and degenerative joint disease, a lumbar 

back condition, diabetes, neuropathy in all extremities, post-traumatic stress disorder, and 

depression. See R. 79, 190–91, 207. David was forty-four years old, or a “younger person” under 

the regulations, on his alleged onset date. R. 79; 20 C.F.R. § 404.1563(c). Disability 

Determination Services (“DDS”), the state agency, denied his claim initially in April 2015, R. 

79–94, and upon reconsideration in March 2016, R. 95–110. On August 29, 2017, David 

appeared with counsel and testified at an administrative hearing before ALJ Karen Robinson. See 

R. 35–77. A vocational expert (“VE”) also testified at this hearing. R. 70–76.  

ALJ Robinson issued an unfavorable decision on May 8, 2018. R. 19–30. She first found 

that David had not worked since August 16, 2013, and that he met the Act’s insured-status 

requirement through December 31, 2015.4 R. 22. At step two, ALJ Robinson found that, through 

 
3 Unless otherwise noted, citations to the Code of Federal Regulations refer to the version in effect on the 

date of the ALJ’s written decision. 

4 The latter date is called the date last insured, or “DLI.” See Bird v. Comm'r of Soc. Sec. Admin., 699 

F.3d 337, 341 (4th Cir. 2012). “To qualify for DIB, [David] must prove that []he became disabled prior to 

the expiration of [his] insured status.” Johnson, 434 F.3d at 655–56. ALJ Robinson was required to 

consider David’s “complete medical history,” 20 C.F.R. § 404.1512(d)(2), including any relevant 
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his DLI, David had “the following severe impairments: depression; anxiety; post-traumatic stress 

disorder; left hip degenerative joint disease; lumbar degenerative disc disease, stenosis, bulging 

discs, and radiculopathy; and obesity.” Id. David’s other medical conditions, “including status 

post right total knee replacement,” were nonsevere impairments because they did not meet the 

Act’s duration requirements, responded to medication, or “did not require significant medical 

treatment.” Id. David’s severe impairments did not meet or medically equal the relevant Listings. 

See R. 22–24 (citing 20 C.F.R. pt. 404, subpt. P, app. 1 §§ 1.02, 1.04, 12.04, 12.06, 12.15).  

ALJ Robinson then evaluated David’s residual functional capacity (“RFC”) and found he 

could perform “light work”5 that required at most “occasional” stooping, kneeling, crouching, 

crawling, climbing, and exposure to extreme cold and vibration. He also was limited to “simple 

and routine tasks, but not a production rate pace; occasional interaction with the public, 

coworkers, and supervisors; and . . . [no] tandem tasks.” R. 24–25. This RFC’s exertional 

limitations ruled out David returning to his past relevant work in more physically demanding 

jobs like production assistant and threshing-machine operator. R. 28 (citing R. 71–72). Finally, 

based on her RFC finding and the VE’s testimony, ALJ Robinson concluded that David was not 

disabled between August 2013 and December 2015 because he still could have performed certain 

light, unskilled occupations (merchandise marker, routing clerk, housekeeper) that offered a 

significant number of jobs in the national economy. R. 29; see R. 71–74. The Appeals Council 

 
evidence created after his DLI that suggested some link between his “post-DLI state of health and [his] 

pre-DLI condition,” Bird v. Comm’r of Soc. Sec. Admin., 699 F.3d 337, 341 (4th Cir. 2012). 

5 “Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of 

objects weighing up to 10 pounds.” 20 C.F.R. § 404.1567(b); see R. 24, 27, 87, 92, 103, 109. A person 

who can meet these relatively modest strength requirements can perform “[t]he full range of light work” 

only if he or she can also “stand or walk for up to six hours per workday or sit ‘most of the time with 

some pushing and pulling of arm or leg controls.’” Neal v. Astrue, Civ. No. JKS-09-2316, 2010 WL 

1759582, at *2 (D. Md. Apr. 29, 2010) (quoting 20 C.F.R. § 404.1567(b)); SSR 83-10, 1983 WL 31251, 

at *5–6 (Jan. 1, 1983); see R. 87, 92, 103, 109. 



5 

 

denied David’s request to review ALJ Robinson’s decision in November 2018. This appeal 

followed. 

III. Discussion 

David’s arguments challenge different aspects of ALJ Robinson’s RFC determination. 

See Pl.’s Br. 4–7 (no narrative discussion), 7–8 (failure to include RFC limitation reflecting 

“moderate” difficulties maintaining concentration, persistence, or pace), 8–11 (failure to explain 

“production rate pace” limitation), 11–13 (failure to explain weight assigned to Veterans 

Administration disability rating), 13–15 (failure to consider medical impairments’ combined 

functionally limiting effects), 15–17 (wrong legal standard to evaluate symptoms), ECF No. 17. 

His second, third, and fourth objections are persuasive.6  

A claimant’s RFC is his “maximum remaining ability to do sustained work activities in 

an ordinary work setting” for eight hours a day, five days a week despite his medical 

impairments and symptoms.7 SSR 96-8p, 1996 WL 374184, at *2 (July 2, 1996) (emphasis 

omitted). It is a factual finding “made by the [ALJ] based on all the relevant evidence in the case 

record,” Felton-Miller v. Astrue, 459 F. App’x 226, 230–31 (4th Cir. 2011), and it should reflect 

specific, credibly established “restrictions caused by medical impairments and their related 

symptoms” that affect the claimant’s “capacity to do work-related physical and mental 

 
6 ALJ Robinson did not use the wrong legal standard when evaluating David’s statements describing the 

intensity, persistence, and functionally limiting effects of his pain and other symptoms. See Pl.’s Br. 15–

17 (sixth objection, arguing that the ALJ cited “exclusively to the objective medical evidence” when 

evaluating his symptoms). While the ALJ did cite conflicting medical findings and signs in concluding 

that David’s complaints were “not entirely consistent” with other evidence in his record, R. 26, she also 

noted that David apparently did not receive any medical “treatment for more than a year” during the 

relevant time, id. If a claimant inexplicably fails to seek or obtain treatment for an allegedly debilitating 

condition, “it is reasonable for an ALJ to find to find that the alleged disability is not as bad as the 

claimant says that it is,” Dunn v. Colvin, 607 F. App’x 265, 274 (4th Cir. 2015). See Mabe v. Colvin, No. 

4:12cv52, 2013 WL 6055239, at *7 (W.D. Va. Nov. 15, 2013). David does not challenge this finding. See 

Pl.’s Br. 15–17. 

7 “Symptoms” are the claimant’s own description of his medical impairment. 20 C.F.R. § 404.1502(i).  
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activities,” SSR 96-8p, 1996 WL 374184, at *1, *2. See Mascio v. Colvin, 780 F.3d 632, 637–40 

(4th Cir. 2015); Reece v. Colvin, 7:14cv428, 2016 WL 658999, at *6–7 (W.D. Va. Jan. 25, 

2016), adopted by 2016 WL 649889 (W.D. Va. Feb. 17, 2016).  

The Commissioner “has specified the manner in which an ALJ should assess a claimant’s 

RFC.” Thomas v. Berryhill, 916 F.3d 307, 311 (4th Cir. 2019). First, because RFC is by 

definition “a function-by-function assessment based upon all of the relevant evidence of [the 

claimant’s] ability to do work related activities,” SSR 96-8p, 1996 WL 374184, at *3, the ALJ 

must identify each impairment-related functional restriction that is supported by the record, see 

Monroe v. Colvin, 826 F.3d 176, 179 (4th Cir. 2016). Second, the ALJ must provide a “narrative 

discussion describing” how specific medical facts and non-medical evidence “support[] each 

conclusion” in the RFC assessment, SSR 96-8p, 1996 WL 374184, at *7, and logically 

explaining how she weighed any conflicting or inconsistent evidence in arriving at those 

conclusions, Thomas, 916 F.3d at 311. Generally, a reviewing court will affirm the ALJ’s RFC 

findings when she considered all the relevant evidence under the correct legal standards, see 

Brown v. Comm’r of Soc. Sec. Admin., 873 F.3d 251, 268–72 (4th Cir. 2017), and built an 

“accurate and logical bridge from that evidence to h[er] conclusion[s],” Woods v. Berryhill, 888 

F.3d 686, 694 (4th Cir. 2018). See Thomas, 916 F.3d at 311–12; Patterson v. Comm’r of Soc. 

Sec. Admin., 846 F.3d 656, 663–63 (4th Cir. 2017). 

 ALJ Robinson’s RFC assessment contains two legal errors that require reversal and 

remand. The first concerns the weight she assigned to the Veterans Administration (“VA”) rating 

that David was 80% disabled by physical and mental impairments connected to his military 

service. R. 27 (citing R. 285). In 2014, the VA awarded David disability benefits based on his 

prosthetic knee (30%), limited flexion and extension in the knee (30%), major depressive 
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disorder (50%), tinnitus (10%), and superficial scars (10%). R. 285; see R. 286–95, 311–22. In 

July 2017, the VA retroactively increased the ratings for David’s total right knee replacement 

(30% to 60% disabling) and major depressive disorder/post-traumatic stress disorder (50% to 

70% disabling) effective September 17, 2015. R. 262. These ratings were based on many of the 

same medical conditions and much of the same evidence underlying David’s DIB claim. See R. 

262–64, 285–95, 311–22. 

ALJ Robinson gave “little weight” to the VA’s original ratings because she equated them 

with medical source opinions that David was “disabled” or “unable to work,” both of which are 

“administrative finding[s] dispositive” of a claim for DIB and therefore reserved to the 

Commissioner of Social Security under the agency’s regulations. R. 27 (citing R. 285); see 20 

C.F.R. § 404.1527(d). She also noted that the VA “uses a completely different standard for 

determining disability than the Social Security Administration.” R. 27 (“I do not believe this 

rating is sufficient to render the claimant incapable of all work or disabled as that term is defined 

in the Social Security Regulations . . . .”). She did not mention the updated disability ratings.  

In Bird v. Commissioner of Social Security Administration, the Fourth Circuit explained 

that, “[b]ecause the purpose and evaluation methodology of [benefits] programs” administered 

by the VA and SSA are “closely related, a disability rating by one of the two agencies is highly 

relevant to the disability determination of the other agency.” 699 F.3d at 343. Because the “SSA 

employs its own standards and duration-requirements when evaluating a claimant’s alleged 

disability, however, “an ALJ may give less weight to a VA disability rating when the record 

before the ALJ clearly demonstrates that such a deviation is appropriate.” Id. Thus, Bird creates a 

presumption that “the SSA must give substantial weight to a VA disability rating” when making 

a disability determination unless “the record before the ALJ clearly demonstrates” that giving the 
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rating “less weight” is appropriate in the individual claimant’s case. Id. at 343–44 (vacating and 

remanding where ALJ used “improper basis” to discount VA disability rating).  

As David points out, ALJ Robinson did not cite any evidence in his record justifying her 

decision to discount the VA’s disability rating. Pl.’s Br. 12 (citing Bird, 699 F.3d at 344). 

Instead, she cited two legal reasons—the general differences between the DIB and VA disability 

programs and the SSA’s regulation on issues reserved the Commissioner—that “exist in all 

cases” like this one. McNeill v. Berryhill, No. 5:15cv646, 2017 WL 1050105, at *3 (E.D.N.C. 

Mar. 20, 2017). Allowing an ALJ to discount the VA’s disability rating for those reasons alone 

would “eviscerate the presumptive standard established in Bird.” Id.; see also Davis v. Berryhill, 

412 F. Supp. 3d 594, 597–99 (W.D.N.C. 2019). The Commissioner responds that “the record 

before the ALJ clearly demonstrates deviation from the VA disability rating was appropriate,” 

and cites instances where ALJ Robinson “relied on” satisfactory X-rays of David’s prosthetic 

knee and the DDS medical opinions in assessing the severity and functionally limiting effects of 

David’s medical impairments. Def.’s Br. 16–17 (citing R. 22, 27), ECF No. 24. But, ALJ 

Robinson did not cite that (or any) evidence in weighing the VA’s original disability ratings, and 

she appears to have overlooked that the VA retroactively increased the disability ratings for 

David’s knee impairment and post-traumatic stress disorder. Bird, 699 F.3d at 341–44; see also 

Bates v. Berryhill, 726 F. App’x 959, 960 (4th Cir. 2018); Patterson v. Bowen, 839 F.2d 221, 225 

n.1 (4th Cir. 1988). Her failure to “expressly connect [her] discussion of the underlying medical 

evidence” or other probative information in David’s record with the “decision to give ‘little 

weight’ to the VA opinion” requires reversal and remand. Davis, 412 F. Supp. 3d at 599.  

Second, ALJ Robinson did not explain her finding that David could perform unskilled 

“simple and routine tasks, but not at a production rate pace.” R. 24; see R. 29. “‘Unskilled work’ 
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is a term of art, defined by regulation as ‘work [that] needs little or no judgment to do simple 

duties that can be learned on the job in a short period of time.’” Fisher v. Barnhart, 181 F. App’x 

359, 364 n.3 (4th Cir. 2006) (quoting 20 C.F.R. § 404.1568(a)). “But no analogous regulatory 

definition exists,” Perry v. Berryhill, 765 F. App’x 869, 872 (4th Cir. 2019), for the term “not at 

a production rate pace” that ALJ Robinson included in her RFC finding, R. 24. See R. 29 (noting 

the VE’s testimony that the DOT does not cover “social interaction and limitations to production 

rate pace,” and crediting the VE’s opinion “[a]s to social action,” which the VE testified “was 

based on her own experience” (citing R. 72–74)). The DDS psychologists did not mention 

“production rate pace” or any similar terms in their opinions, see R. 27, 84, 88–90, 100, 105–07, 

and the ALJ’s decision provided no explanation about what this limitation meant or how she 

chose it, see Perry, 765 F. App’x at 872; Thomas, 916 F.3d at 312; Woods, 888 F.3d at 694. The 

Commissioner twice asserts that this limitation meant David would not “perform at a fast-paced 

production rate,” Def.’s Br. 13, 15 (emphasis added), but that qualifying term does not appear in 

the ALJ’s decision. ALJ Robinson also did not explain what she meant by “production rate pace” 

when she asked the VE about the occupational prospects for a person limited to “simple and 

routine tasks, but not at production rate pace,” R. 73–74, and the VE’s terse response to that 

question provides no insight into how she understood the limitation, R. 74. See Travis X.C. v. 

Saul, Civ. No. GJH-18-1210, 2019 WL 4597897, at *4 & n.4 (D. Md. Sept. 20, 2019). The 

ALJ’s failure to “provide a definition, explanation, or anything else serving as a ‘logical bridge’ 

to unlock the meaning of . . . the term ‘production rate pace’” leaves the Court to guess about 

what that RFC finding means, Tegra C. v. Comm’r, Soc. Sec. Admin., Civ. No. ADC-19-667, 

2019 WL 6733114, at *6–7 (D. Md. Dec. 10, 2019), and “makes it difficult, if not impossible,” 

to determine whether substantial evidence in David’s record supports it, Thomas, 916 F.3d at 



10 

 

312. See Perry, 765 F. App’x at 872–73.  

“The missing explanation in this case is particularly important because it is undisputed,” 

Perry, 765 F. App’x at 872, that David’s severe mental impairments “moderate[ly]” limited his 

overall ability to maintain concentration, persistence, and pace, R. 24; see R. 27, 84–85, 89–90, 

101, 106–07. Under Mascio, ALJ Robinson’s RFC determination had to either account for this 

deficit or adequately explain why, notwithstanding the earlier finding, David’s overall limitations 

did “not affect his capacity to sustain simple, routine, or unskilled work.” Perdue v. Colvin, No. 

7:14cv173, 2015 WL 5771813, at *6 (W.D. Va. Sept. 30, 2015) (citing Mascio, 780 F.3d at 638). 

The Commissioner responds that ALJ Robinson “specifically addressed” David’s moderate 

difficulties staying on task by restricting him to “routine, non-production paced, and non-tandem 

tasks” and limiting his “interaction with the public, coworkers, and supervisors.” Def.’s Br. 13. 

While that may be true, ALJ Robinson did not articulate this explanation anywhere in her written 

decision. Perry, 765 F. App’x at 872 & n.1 (citing Sizemore v. Berryhill, 878 F.3d 72, 80–81 (4th 

Cir. 2017)); Bates, 726 F. App’x at 960 (citing Patterson, 839 F.2d at 225 n.1). This Court must 

evaluate “the ALJ’s decision only upon the reasons [s]he gave.” Patterson, 839 F.2d at 225 n.1. 

IV. Conclusion 

I take no position on whether David is entitled to disability benefits for the relevant 

period. On remand, the Commissioner must consider and apply the applicable legal rules to all 

the relevant evidence in the record; explain how any material inconsistencies or ambiguities were 

resolved at each critical stage of the determination; and, assuming David cannot prove he was 

disabled based on the medical evidence alone, provide a logical link between the evidence the 

Commissioner found credible and the RFC determination. 

For the foregoing reasons, I respectfully recommend that the presiding District Judge 
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GRANT the Plaintiff’s motion for summary judgment, ECF No. 16, DENY the Commissioner’s 

motion for summary judgment, ECF No. 23, REVERSE the Commissioner’s final decision, 

REMAND the matter under the fourth sentence of 42 U.S.C. § 405(g), and DISMISS the case 

from the Court’s active docket. 

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 

Recommendation], any party may serve and file written objections to such 

proposed findings and recommendations as provided by rules of court. A judge of 

the court shall make a de novo determination of those portions of the report or 

specified proposed findings or recommendations to which objection is made. A 

judge of the court may accept, reject, or modify, in whole or in part, the findings 

or recommendations made by the magistrate judge. The judge may also receive 

further evidence or recommit the matter to the magistrate judge with instructions. 

 

Failure to file timely written objections to these proposed findings and recommendations within 

14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Jackson L. Kiser, Senior United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to counsel of 

record. 

      ENTER: July 8 , 2020 

       
      Joel C. Hoppe 

      United States Magistrate Judge 


