UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
Roanoke Division

MICHAEL J. FORMICA, )
Petitioner, ) Case No. 7:14cv000357
V. )
) REPORT & RECOMMENDATION
SUPERINTENDENT OF THE )
CENTRAL VIRGINIA REGIONAL ) By:  Joel C. Hoppe
JAIL, et al., ) United States Magistrate Judge
Respondents. )

Michael J. Formica, a Virginia prisoner proceeding pro se, has petitioned this Court for a
writ of habeas corpus under 28 U.S.C. § 2254. Am. Pet., ECF No. 3. The Respondents moved to
dismiss the petition, ECF Nos. 59, 62, 91, and Formica responded. Formica moved to stay
federal-court proceedings and hold his petition in abeyance while he exhausts certain claims in
state court, ECF Nos. 34, 58, which the Respondents oppose. Formica also moved to amend his
habeas petition by adding unidentified claims. ECF No. 108.

The matter is before me for a report and recommendation by referral under 28 U.S.C. §
636(b)(1)(B). ECF No. 83. Having considered the parties’ filings, the available state-court
records, and the applicable law, I respectfully recommend that the presiding District Judge deny
Formica’s motions, grant the Respondents’ motions to dismiss, and dismiss the petition with
prejudice.

I. Standard of Review
A Motion to Dismiss

A person in custody pursuant to the judgment of a state court claiming the right to be
released from a state sentence must show “that he is in custody in violation of the Constitution or
laws or treaties of the United States.” 28 U.S.C. § 2254(a). The prisoner ultimately must prove

the facts supporting his grounds for federal habeas relief by a preponderance of the evidence. See



Holland v. Jackson, 542 U.S. 649, 654-55 (2004) (per curiam). On the respondent’s motion to
dismiss, however, “the familiar standards in Rule 12(b)(6) of the Federal Rules of Civil
Procedure apply.” Walker v. Kelly, 589 F.3d 127, 138 (4th Cir. 2009) (citing the current R. Gov.
8 2254 Cases in U.S. Dist. Cts., Rule 12 (2010)). Thus, a motion to dismiss a habeas petition
challenges whether the petition’s factual allegations state a claim upon which relief can be
granted under 28 U.S.C. § 2254. Id.; Walker v. True, 399 F.3d 315, 320 (4th Cir. 2005).

To survive a motion to dismiss, “the petition and any attached exhibits,” R. Gov. § 2254
Cases in U.S. Dist. Cts., Rule 4, “must contain sufficient factual matter, accepted as true, to state
a claim to relief that is plausible on its face,” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009); accord
Kelly, 589 F.3d at 139. A claim is “facially plausible” when the well-pled facts “allow[] the court
to draw the reasonable inference that the [respondent] is liable for the misconduct alleged” under
the governing law. Igbal, 556 U.S. at 678. This “standard is not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility,” id., that the state prisoner is in
custody in violation of his federal rights. See Blackledge v. Allison, 431 U.S. 63, 73-74 (1977);
cf. United States v. White, 366 F.3d 291, 297 (4th Cir. 2004) (“A court cannot summarily dismiss
a [habeas] petitioner’s allegations simply because the petitioner has yet to prove them by a
preponderance of the evidence.”).

Determining whether a petition clears this threshold is “a context-specific task that
requires the reviewing court to draw on its judicial experience and common sense.” Igbal, 556
U.S. at 679. In doing so, the court accepts as true all well-pled facts and construes those facts and

all reasonable inferences in the petitioner’s favor.! Kelly, 589 F.3d at 139. The court may also

! The court also must construe pro se pleadings liberally, so that any potentially valid claim can
be fairly decided on its merits rather than the pro se litigant’s legal acumen. See Covey v.
Assessor of Ohio Cnty, 777 F.3d 186, 194 (4th Cir. 2015). Still, a pro se petitioner must “allege
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consider the necessary state-court records, R. Gov. § 2254 Cases in U.S. Dist. Cts., Rule 5(c)-
(d), and matters of public record in conjunction with a Rule 12(b)(6) motion. Kelly, 589 F.3d at
139. Summary dismissal is not appropriate when the prisoner alleges facts that, if accepted as
true and not “directly contradicted” by the record, United States v. Lemaster, 403 F.3d 216, 221
(4th Cir. 2005), would entitle him to federal habeas relief on a particular claim. See True, 399
F.3d at 320.
B. Motion to Amend

Leave to amend a pleading should be freely granted when justice so requires. Fed. R. Civ.
P. 15(a)(2). The court should deny leave “only where good reason exists,” Franks v. Ross, 313
F.3d 184, 189 n.15 (4th Cir. 2002), such as when amending would be futile, cause undue delay,
or prejudice the opposing party, Laber v. Harvey, 438 F.3d 404, 426 (4th Cir. 2006) (en banc). A
proposed “amendment may properly be found futile where, as a matter of law, it fails to state a
claim” upon which relief can be granted. Cominelli v. Rector & Visitors of the Univ. of Va., 589
F. Supp. 2d 706, 712 (W.D. Va. 2008).

I1. Background

On June 11, 2012, a grand jury in Greene County, Virginia, indicted Formica on four

felony and 16 misdemeanor counts related to stalking, trespassing, and repeatedly violating a

protective order. See Resp. Ex. A, Greene Cnty Cir. Crim. Div. Case Details at 1-41,

facts that state a cause of action, and district courts are not required ‘to conjure up questions
never squarely presented to them.”” Considder v. Medicare, No. 3:09cv49, 2009 WL 9052195, at
*1 (W.D. Va. Aug. 3, 2009) (quoting Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir.
1985)), aff’d 373 F. App’x 341 (4th Cir. 2010). The court may also summarily reject both “vague
or conclusory” factual allegations and specific factual allegations that are “palpably incredible”
or “patently frivolous or false” compared to the petitioner’s testimony during a properly
conducted plea colloquy. Blackledge, 431 U.S. at 76. Absent “extraordinary circumstances,”
even sworn allegations in a habeas petition “that directly contradict the petitioner’s sworn
statements during a properly conducted [plea] colloguy are always “palpably incredible’ and
patently frivolous or false.”” Lemaster, 403 F.3d at 221.

3



Commonwealth v. Formica, Nos. CR12-99 to -102, and CR12-130 to -147, ECF No. 60-1 at 2—
42. The charges stemmed from Formica’s repeated attempts to contact his female victim in
January and February 2012. See Resp. Ex. H, Plea Hr’g Tr. at 6-9, Commonwealth v. Formica,
Nos. CR12-130 to -133, and CR12-135 to -137 (Va. Cir. Ct. Oct. 17, 2012), ECF No. 60-1 at
249-51.
A Trial Court Proceedings

Formica’s jury trial was set to begin in circuit court on October 17, 2012. See Plea Hr’g
Tr. 3. That morning, Formica and the Commonwealth entered into a written plea agreement.? Id.
at 3—4. It called for Formica to plead guilty to seven misdemeanor counts: one count of stalking,
in violation of Virginia Code § 18.2-60.3; one count of trespassing after being forbidden to do
so, in violation of Virginia Code § 18.2-119; and five counts of violating a protective order, in
violation of Virginia Code 8§ 18.2-60.4. In exchange, the Commonwealth would nolle prose the
other four felony and eleven misdemeanor counts of violating a protective order. See id. at 17—
18. The parties also stipulated that the court would sentence Formica to a specific term of
incarceration. 1d. at 14-15, 18.

Formica appeared with his attorney, Scott Braxton Puryear, for a change-of-plea hearing
before Circuit Judge Donald Haddock on October 17, 2012. See id. at 4. Judge Haddock first

addressed Mr. Puryear’s pending motion to withdraw from the case®:

2 A signed copy of the written plea agreement was presented in open court. See PI. Hr’g Tr. 3-4,
17-18. It is not in any of the state-court records filed with this Court.

% Judge Haddock allowed Mr. Puryear to withdraw his motion at the end of the hearing. See Plea
Hr’g Tr. 25. The state-court records that were filed with this Court do not contain a copy of the
motion or any supporting documents that Mr. Puryear might have filed. In response to the
Superintendent’s amended motion to dismiss, Formica submitted an affidavit dated January 8,
2015, in which he purports to respond point-by-point to Mr. Puryear’s motion to withdraw. Pet.
Supp’l Br. in Opp. to Am. Mot. to Dismiss Ex. F 1 1-10, Apr. 13, 2015, ECF No. 79 at 66-609.
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The Court:  Now, Mr. Formica, before | get started with the reading of the
charges and the --- your entry of --- of your pleas, if that’s what
you intend to do, | want to take up with you the issue that has kind
of stalled us this morning, and that is your counsel’s motion to be
relieved and to withdraw as counsel. Were you aware that he had
filed such a motion?

Mr. Formica: Sir, yes, sir.

The Court:  Have you had an opportunity to review it?

Mr. Formica: Sir, yes, sir.

The Court:  And you’ve discussed it with him?

Mr. Formica: Yes, sir.

The Court:  And as | understand it there was a time yesterday that you were not
willing to speak with your counsel and first thing this morning the
same. Am | correct in that understanding?

Mr. Formica: Sir, yes, sir.

The Court:  Okay. But now, apparently, you-all [sic] have reached some kind
of an agreement?

Mr. Formica: Yes, sir.

The Court: My question to you is, are you currently satisfied with the
representation of Mr. Puryear as your attorney?

Mr. Formica: Sir, yes, sir.

The Court:  And so whatever difficulties you had, and | don’t want to get into

those unless you feel like I need to, but those difficulties have been
resolved between the two of you?

Mr. Formica: Sir, yes, sir.

Id. at 4-5. Formica was re-arraigned on one misdemeanor count of stalking, one misdemeanor
count of trespassing, and five misdemeanor counts of violating a protective order. See id. at 6-8.
He entered a plea of guilty to each count. See id.

Judge Haddock then put Formica under oath, id. at 8, and asked him if he understood the
terms of his written plea agreement, the elements of the offenses charged, the potential maximum

penalties he faced if convicted of those offenses, and the rights he was giving up by pleading

Formica’s affidavit sheds little, if any, meaningful light on what actually transpired in the months
leading up to his trial date.



guilty under the agreement, including his rights to appeal and to withdraw his guilty pleas if the
court accepted the parties’ agreed-upon sentence. See generally id. at 9 (elements), 10-11, 13,
14-15 (waiver), 12-13 (penalties), 13-15, 17-19 (general terms). Formica testified that he
understood the court’s admonishments and wanted to plead guilty. See generally id. at 8, 9-12,
13-14, 14-16. Specifically, Formica testified that, after discussing his options with Mr. Puryear,
he personally decided to plead guilty under the terms of this agreement because he was in fact
guilty of the offenses charged and he thought “the plea agreement [wa]s an appropriate
disposition” in his case—not because Mr. Puryear “in any manner threatened [him] or forced
[him] to plead guilty” on the morning of trial. Id. at 9, 12-14. Formica again confirmed that he
was “entirely satisfied with” Mr. Puryear’s services at that time. 1d. at 12.

Judge Haddock accepted Formica’s plea of guilty to each of the misdemeanor offenses
identified in the agreement.* See generally Resp. Ex. B, Cir. Ct. Sent. Orders at 1-21,
Commonwealth v. Formica, Nos. CR12-130 to -133, and CR12-135 to -137 (Va. Cir. Ct. Oct.
25-26, 2012), ECF No. 60-1 at 44-64. Per the parties’ written agreement, Judge Haddock
sentenced Formica to a total of 84 months’ incarceration, with 60 months suspended, followed

by a 12-year term of supervised release.” See Plea Hr’g Tr. 22—23. The Circuit Court entered

* In doing so, Judge Haddock expressly found that Formica

fully understood the nature and effect of his plea and of the penalties that may be
imposed on his conviction and of the waiver of trial by jury and of appeal, and . . . that
his plea was voluntarily and intelligently made.

Cir. Ct. Orders at 1, 4, 7, 10, 13, 16, 19. Judge Haddock also noted that he “heard the factual
basis presented by the Commonwealth and the argument of counsel” before accepting Formica’s
plea of guilty on each count. Id. The hearing transcript filed with this Court does not indicate that
the Commonwealth’s Attorney proffered a statement of facts on the record. See generally Plea
Hr’g Tr. 9-25.

® In other words, Formica was sentenced to 12 months’ incarceration on each count to be severed
consecutively, with 60 months suspended, leaving a 24-month active term of incarceration with
credit for time served. See Plea Hr’g Tr. 18-21.



final sentencing orders on October 25 and 26, 2012. Formica filed a pro se notice of appeal in the
Greene County Circuit Court on November 1, 2012. See Resp. Ex. D, Formica v.
Commonwealth, No. 2067-13-2, slip op. at 1 (Va. Ct. App. Aug. 20, 2014) (Formica I), ECF No.
60-1 at 95. The case was delayed until December 2013 at least in part because the
Commonwealth Attorney’s Office did not receive Formica’s notice of appeal. See Comm. Atty.
Br. in Opp. at 4, 8-9, Formica I, No. 2067-13-2 (Va. Ct. App. Jan. 2, 2014), ECF No. 60-1 at
134, 138-39.
B. State Habeas Proceedings

In October 2013, Formica filed a pro se petition for a writ of habeas corpus in the
Virginia Supreme Court.® See generally Va. Pet. for Writ of Habeas Corpus at 1-9, (Va. Oct. 28,
2013) (“Va. Habeas Pet.”), ECF No. 98 at 3—-11. Formica pled nine grounds for relief:

a. On January 15, 2012, a defective warrant was issued on Petitioner due to

falsified evidence. Also another defective warrant issued on January 20, 2012,
on false information.

Before announcing the sentence, Judge Haddock warned Formica that, per the parties’ written
agreement, the court could require him to serve any part of the 60-month suspended sentence if
he contacted his victim or her son after October 17, 2012. See id. at 19-24. On March 13, 2013, a
Greene County Circuit judge found that Formica violated the no-contact order when he mailed
several letters to his victim’s former employer, “some [of which] appeared to reference” the
victim. Resp. EX. E, Pet. for Appeal at 1-3, Formica v. Commonwealth, Nos. 0880-13-2, 141581
(Va. Nov. 3, 2014), ECF No. 60-1 at 172-74; see also Resp. Ex. 6, Comm. Br. in Supp. Mot. to
Dismiss at 1-2, In re Michael Formica, No. 2182-14-2 (Va. Ct. App. Jan. 28, 2015), ECF No.
93-6 at 10-11. The trial court ordered Formica to serve the full suspended sentence, and the
Virginia Court of Appeals upheld that decision on October 29, 2014. Pet. for Appeal 1-3;
Appellate Case Mgmt Sys. for the Ct. App. of Va., Formica v. Commonwealth, No. 0880-13-2,
www. https://eapps.courts.state.va.us/acms-public (last visited Aug. 19, 2015). Formica’s
petition for appeal in that case is pending in the Virginia Supreme Court. See Appellate Case
Mgmt Sys. for the Sup. Ct. of Va., Formica v. Commonwealth, No. 141581,
https://eapps.courts.state.va.us/acms-public (last visited Aug. 19, 2015).

® In Virginia, claims alleging ineffective assistance of counsel “are not reviewable on direct
appeal and thus can be raised only in a habeas corpus proceeding.” Sigmon v. Dir., Dep’t of
Corr., 739 S.E.2d 905, 908 (Va. 2013). A state prisoner may pursue habeas relief on such claims
in the Virginia Supreme Court before, during, or after his conviction and sentence become final
on direct appeal. See id. at 906-08.



b. On January 25, 2012, a defective decision was rendered on Petitioner due to
falsified evidence.

c. Ineffective counsel was given or rendered to Petitioner violating the Sixth and
Fourteenth Amendments along with Virginia Rules of Professional Conduct
1.1,1.2,1.3,[and] 1.4.

d. Petitioner alleges misconduct by A.D.A. Juan Vega by allowing Ms. Davis to
lie during testimony on June 6, 2012, during [the] preliminary hearing about
the two parties relationship [sic] showing bias.

e. Petitioner alleges obstruction of justice by A.D.A. Juan Vega by not allowing
defense to interrogate witness John Lawson proffered by Ms. Davis to be at
the scene of the triggering event on January 13, 2012.

f. Petitioner is alleging prosecutorial misconduct by not interviewing his witness
to find the truth of the circumstances before the commencement of initial
appearance.

h. Counselor was insufficient in procuring any evidence from Commonwealth’s
sole witness such as interragatories [sic], e-mails, or a timeline of events.

i. Counselor was ineffective by not subpoenaing five witness’s [sic] for the
preliminary hearing. . . . Nor did counsel motion to get preliminary hearing
transcribed[,] as asked by client.

j.  Counsel was ineffective by not knowing Petitioner chose a jury trial the day of
trial[,] another very critical stage. This made counsel unprepared for the voir
dire and client afraid of competency.

Id. 1 14(a)—(j) (sequencing error in original). The Commonwealth moved to dismiss Formica’s
petition in January 2014.” See generally Comm. Br. in Supp. at 1-12, Formica v. Superint., Cent.
Va. Reg’l Jail, No. 131760 (Va. Jan. 21, 2014), ECF No. 98 at 20-31.

The Virginia Supreme Court dismissed Formica’s petition with prejudice in a written
decision dated June 6, 2014. Formica v. Superint., Cent. Va. Reg’l Jail, No. 131760, slip op. at
1-5 (Va. June 6, 2014) (Formica Il), ECF No. 98-1 at 4-8. The court held that Claims (a), (b),

(d), (e), and (f) were “barred because a voluntary and intelligent guilty plea waives all non-

’ Formica promptly filed a handwritten motion asking the Virginia Supreme Court for leave to
amend his habeas petition. Mot. Notice to Amend 1 (Va. Sup. Ct. Jan. 24, 2014), ECF No. 98-1
at 1. The court denied the motion, which did not identify the claims Formica sought to add to his
habeas petition. Order (Va. Sup. Ct. Feb. 10, 2014), ECF No. 98-1 at 2. Formica “objected” to
the denial in March 2014, but he still did not identify the claims he wanted to add or any facts
that he sought to develop further. ECF No. 98-1 at 3.
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jurisdictional defenses antecedent to a guilty plea.” Formica Il, No. 131760, slip op. at 1-3
(citing Peyton v. King, 169 S.E.2d 569, 571 (Va. 1969)). The court held that Claim (c), which
alleged ineffective assistance generally, was “conclusional, and therefore, [did] not support the
issuance of a writ of habeas corpus” under state law. Id. at 2 (citing Penn v. Smyth, 49 S.E.2d
600, 601 (Va. 1948)). The court also rejected Formica’s more specific ineffective-assistance
claims—(h), (i), and (j)—on the merits. See id. at 3-5 (citing Strickland v. Washington, 466 U.S.
668, 687 (1984); Hill v. Lockhart, 474 U.S. 52, 59 (1985)).
C. Direct Appeal Proceedings

In December 2013, Mr. Puryear petitioned the Virginia Court of Appeals for leave to
withdraw as counsel. See Formica I, No. 2067-13-2, slip op. at 1. He also submitted an Anders
brief “referring to the part of the [trial court] record that might arguably support [Formica’s]
appeal” from a conviction entered on a valid guilty plea. Id.; see also Am. Pet. for Appeal at 4,
Formica I, No. 2067-13-2 (Va. Ct. App. Jan. 8, 2014), ECF No. 60-1 at 115; Va. Sup. Ct. R.
5:17(h)(2) (procedure for an Anders appeal). Mr. Puryear argued that (1) the Greene County
Circuit Court should not have accepted Formica’s guilty pleas because the court “may arguably
have lacked jurisdiction to try” Formica for offenses committed in Greene County, and (2)
Formica’s seven consecutive 12-month jail sentences “many not be consistent with” the
maximum sentence allowed by law. Am. Pet. for Appeal at 4-6. The Commonwealth moved to
dismiss the appeal in January 2014. See generally Comm. Br. in Opp. at 3-11, Formica I, No.
2067-13-2 (Va. Ct. App. Jan. 2, 2014), ECF No. 60-1 at 133-41.

The Virginia Court of Appeals gave Formica a copy of the Anders brief and an
opportunity to “raise any other matter that [he] chooses.” Formica I, No. 2067-13-2, slip op. at 1.

Formica apparently submitted several pro se documents stating that Mr. Puryear was ineffective



and asking the Court of Appeals to “review the probable cause evidence submitted by the victim
at [Formica’s] initial appearance in general district court on January 25, 2012,” and to compel
the Greene County Circuit Court to hold a hearing on his October 24, 2012, “pleading to vacate
his guilty pleas.” Id. at 2-3.

In a written decision dated August 20, 2014, a three-judge panel denied Formica’s
petition for appeal as “wholly frivolous.” 1d. at 1, 3. The panel rejected Mr. Puryear’s arguments
on the merits and dismissed Formica’s ineffective-assistance claim as premature. Id. at 1-2. The
panel noted that it could not resolve the probable-cause claim because Formica “failed to file a
transcript or statement of facts from the hearing,” evidence that was “indispensible to a
determination of this assignment of error.” Id. at 2. Finally, the panel rejected Formica’s claims
related to his attempt to withdraw his guilty pleas because “[a] review of the record from the
Circuit Court of Greene County show[ed] that no pleading was filed to vacate [the] guilty pleas.”
Id. at 3. In doing so, the panel noted that the trial judge reviewed “numerous letters” that Formica
mailed to the circuit court between October 24, 2012, and July 22, 2013, “and determined that
none merited a response.” Id. at 3 n.2. According to the panel, none of these letters “show([ed] a
motion to vacate the guilty plea.” 1d.

Formica filed a pro se “Motion to Reinstate Appeal [and] Objection to Denial of Appeal”
on August 25, 2014. ECF No. 60-1 at 143-47. It appears that Formica attached to his motion

three pro se documents that address withdrawing his guilty pleas in late October 2012.% ECF No

® It is not clear whether these documents were also included in the Greene County Circuit Court
record that the panel reviewed in August 2014. See Formica I, No. 2067-13-2, slip op. at 3 n.2.
The first is an envelope addressed from Formica to the Greene County Circuit Court post-marked
October 23, 2012. The face of the envelope reads: “Motion to Withdraw Plea Ineffective
Counsel.” ECF No. 60-1 at 150.

The second is a handwritten letter from Formica dated October 27, 2012, and stamped “filed” in
the Greene County Circuit Court on October 31, 2012. ECF No. 60-1 at 151. Formica wrote, “I
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60-1 at 150-52. The Virginia Court of Appeals denied Formica’s petition for rehearing.® See
Order, Formica I, No. 2067-13-2 (Va. Ct. App. Sept. 11, 2014), ECF No. 60-1 at 98.

Formica filed a pro se notice of appeal to the Virginia Supreme Court on September 18,
2014, and asked the court to appoint counsel. The Virginia Supreme Court granted Formica’s
motion on March 17, 2015, and directed counsel to file a petition for appeal within 30 days. See
Order, Formica v. Commonwealth, Nos. 2067-13-2, 150546 (Va. Mar. 17, 2015), ECF No. 98-1
at 49. Formica’s counseled petition for appeal raised one assignment of error:

The Court of Appeals erred in denying Formica’s Petition for Appeal in ruling

that Formica failed to file a motion to vacate his guilty pleas; Formica’s notice of

appeal clearly contains the words “Defendant Michael Formica move [sic] that

the Court vacate its judgment in this case dated 17th of Nevember October 17
2012.”

want any necessary paperwork to finalize my motion to vacate my plea or to file an appeal. . . . |
want to have a jury trial with which Mr. Scott Puryear also forgot! 9 months with NO
PREPARATION COMPLETELY VIOLATES STANDARD A.B.A. RULES!” Id. A
handwritten note at the bottom reads: “11/6/2012 Seen — no response merited. DRB.” Those
initials likely belong to Greene County Circuit Judge Daniel R. Bouton. See In re Michael
Joseph Formica, No. 2182-14-2, slip op. at 1 (Va. Ct. App. May 26, 2015) (denying Formica’s
petition for a “writ of mandamus seeking to direct the Honorable Daniel R. Bouton, Judge of the
Circuit Court of Greene County, to docket and hear evidence regarding a certain motion to
withdraw his guilty pleas”), ECF No. 93-5 at 15.

The third is a handwritten “Motion Pro Se” stamped “filed” in the Greene County Circuit Court
on November 1, 2012. ECF No. 60-1 at 152. The sentence next to Formica’s signature reads:
“Defendant, Michael Formica, hereby gave notice to vacate plea from judgment day of 17 of
October 2012 [sic].” Id.

® In November 2014, Formica filed a petition for a writ of mandamus again asking the Virginia
Court of Appeals to order the circuit court to hold a hearing on his motion to withdraw his guilty
pleas. In re Michael Joseph Formica, No. 2182-14-2, slip op. at 1-2 (Va. Ct. App. May 26,
2014), ECF No. 93-6 at 1-2. A three-judge panel denied Formica’s petition because the circuit
court judge “already reviewed the numerous letters” that Formica filed in the Greene County
Circuit Court between October 24, 2014, and July 22, 2013, and “determined that they did not
merit a response.” Id. at 2. The panel also noted that the Court of Appeals concluded on direct
appeal that “no pleading was filed to vacate appellant’s guilty plea.” Id. (quoting Formica I, No.
2067-13-2, slip op. at 3). Formica’s June 15, 2015, motion for rehearing is still pending. See
Appellate Case Mgmt Sys. for the Ct. App. of Va., In re Michael Joseph Formica, No. 2182-14-
2, www. https://eapps.courts.state.va.us/acms-public (last visited Aug. 19, 2015); see also Ltr.
from Va. Ct. App. re: Case Nos. 2182-14-2 and 2323-14-2, July 1, 2015, ECF No. 99.
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Pet. for Appeal at 3, Formica v. Commonwealth, Nos. 2067-13-2, 150546 (Va. Apr. 13, 2015)
(formatting in original), ECF No. 98-1 at 55. Formica argued that the panel’s factual finding was
“manifestly in error” because he “rather clearly” moved to vacate his guilty pleas. Id. at 4. Thus,
the panel “should have remanded the case to the circuit court with instructions to hold a hearing
on Formica’s motion to vacate his sentence.” Id.

Formica asked the Virginia Supreme Court to grant the petition for appeal and to
“remand the case to the lower courts with instructions to conduct a hearing on” the motion to

vacate. That petition for appeal is still pending in the Virginia Supreme Court.*® Resp. Br. in

19 1n December 2014, Formica filed a pro se document explaining—for the first time in some
detail—why he tried to withdraw his guilty pleas:

On October 17, 2012, Mr. Formica believes that he was cornered into a agreeing [sic] to
a plea because counsel had not prepared any defense and had not solicited any witnesses
or evidence even though Mr. Formica identified who and what could be had to support
his position. Counsel lied to appellant stating that he could not get the witnesses.
Counsel’s failure was confirmed when Mr. Formica went pro se in a related cases and
did subpoena all the witnesses. Furthermore, counsel told Appellant that he “was not
prepared” which at this critical stage is unsatisfactory and certainly not zealous. Mr.
Formica was told that he “had to” waive all his [r]ights and “had to” agree that he was
satisfied with counsel in order for the Court to accept a plea. This is not true. As a direct
result of the foregoing misleading information from counsel, Mr. Formica withdrew his
plea on October 24, 2012, well within Rule 1:1 of the Supreme Court, citing the Paris
Standard [sic].

Mot. for Determination of Fact at { 67, Formica v. Commonwealth, Nos. 2067-13-2, 150546
(Va. Dec. 1, 2014) (citing Parris v. Commonwealth, 52 S.E.2d 872 (Va. 1949)), ECF No. 98-1 at
33-35. Formica’s new court-appointed counsel filed his pending petition for appeal in April
2015.

In Virginia, “the scope of argument on appeal is limited by the assignments of error” in the
petition for appeal itself. Dudley v. Estate Life Ins. Co. of Am., 257 S.E.2d 871, 874 (Va. 1979);
see also Va. Sup. Ct. R. 5:17(c)(2)(i) (“Only assignments of error assigned in the petition for
appeal will be noticed by this Court.”). The Virginia Supreme Court “will not consider” issues
that an appellant raised in pre-appointment pro se filings unless counsel also includes those
issues in the petition’s assignments of error. Townes v. Commonwealth, 362 S.E.2d 650, 657
(Va. 1987). Thus, even if the Virginia Supreme Court grants Formica’s petition for appeal, the
“only issue open to debate,” Dudley, 257 S.E.2d at 874, will be whether the Virginia Court of
Appeals erroneously found that Formica did not move to withdraw his guilty pleas. See Pet. for
Appeal at 3; see also Va. Sup. Ct. R. 5:17(c)(1)(ii) (“When appeal is taken from a judgment of
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Supp. 2, June 25, 2015, ECF No. 93; see also Appellate Case Mgmt Sys. for the Sup. Ct. of Va,,
Formica v. Commonwealth, No. 150546, www. https://eapps.courts.state.va.us/acms-public (last
visited Aug. 19, 2015). Thus, the judgments of Formica’s convictions are not yet final.'* See 28
U.S.C. § 2244(d)(1)(A); Wolfe v. Weisner, 488 F.3d 234, 238 (4th Cir. 2007) (noting that the
judgment of a state-court conviction becomes “final” when the time for filing a petition for
certiorari in the United States Supreme Court on direct appeal expires).
D. Federal Habeas Proceedings

Formica filed his habeas petition in this Court on August 11, 2014. He pled eleven
grounds for relief under 28 U.S.C. § 2254

1. “Ineffective Counsel — Counselor failed to interview witness to allege crime to
gain a better understanding of alleged behavior that was allegedly putting victim
in fear.”

2. “Ineffective Counsel — Counselor failed to find and interview pre-preliminary
hearing second witness, John Lawson, to use his information as to the behavior
the night of the alleged crime.”

3. “Ineffective Counsel — Counselor failed to interview and call witness pre-
preliminary and for trial Megan Williams who was the sole person that would
contest that | was never at victims work or any behavior of alleged conduct that
put victim in fear was at her employer.”

4. “Ineffective Counsel — Counsel failed to interview Randy Haney victim’s brother
and or call him for a witness pre-preliminary or at trial.”

the Court of Appeals, only assignments of error relating to assignments of error presented in, and
to actions taken by, the Court of Appeals may be included in the petition for appeal to this
Court.”).

1 Under federal law, the fact that Formica’s convictions are not yet final simply means that the
one-year limitations period for filing his habeas petition in federal court has not started to run. 28
U.S.C. § 2244(d)(1)(A). That fact does not affect this Court’s authority to “entertain” Formica’s
petition because he was “in custody pursuant to the judgment of a State court” when he filed the
petition and the petition “challenges the legality of that custody on the ground that it is “in
violation of the Constitution or laws or treaties of the United States.”” Hutton v. West Virginia,
No. 1:13cv186, 2014 WL 856489, at *6 (N.D. W. Va. Mar. 5, 2014) (quoting 28 U.S.C. §
2254(a)) (citing Maleng v. Cook, 490 U.S. 488, 490 (1989); Wilson v. Flaherty, 689 F.3d 332,
333 (4th Cir. 2012)).
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5. “Ineffective Counsel, failure to interview or subpoena William Trevillian who
was a witness to the nature of the relationship and circumstances between victim
and petitioner.”

6. “Ineffective Counsel failure to interview or call witness Ronnie Duty he would
show the nature of Ms Davis the evening | met Commonwealths victim at a bar.”

7. “Ineffective Counsel failure to ascertain emails after the fact Ms Dauvis,
Commonwealth victim, asked me not to contact her over a simple disagreement.”

8. “Ineffective Counsel. failure to subpoena the alleged 911 call to the Emergency
Office of Greene County as she stated.”

9. “Voluntary & Intelligent Plea. . . . [C]ounselors failures to provide witness’s and
evidence coerced me into a unwilling plea.”

10. “Ineffective Counsel On June 6, 2012, counselors failure to bring witness to
preliminary hearing to stop probable cause. Furthermore not having emails after
the alleged disagreement and subsequent no contact victim stated.”

11. “On March 20, 2012, counsel gave improper instruction which was irreparable by
agreeing to a protective order telling petitioner that he had to because he filed for
a competency exam. | find out later that there is not one shred of evidence the two
issues are conected.”

Am. Pet. 6, 8,9, 11 and Supp’l Pgs 12-18 (formatting and errors in original) (supporting factual
allegations omitted).

On October 6, 2014, the Superintendent of the Central Virginia Regional Jail (“CVRJ”)
filed a Rule 5 Answer and moved to dismiss Formica’s petition. ECF No. 14. The Superintendent
argued that Formica had not yet presented Claims 7, 9, and 11 in state court and that those claims
were now procedurally defaulted because “[u]nder Virginia law, a claim that has not been raised
via direct appeal cannot later be raised via habeas petition.” CVRJ Br. in Supp. 8, ECF No. 15.
On December 8, 2014, Formica filed a motion to stay federal-court proceedings and to hold his
petition in abeyance while he exhausted those claims in state court. ECF No. 34. The
Superintendent opposed Formica’s motion. ECF No. 39.

On January 5, 2015, the presiding District Judge took Formica’s motion under
advisement and dismissed the Superintendent’s motion without prejudice. Order at 1-3, ECF No.

50. He also ordered the Superintendent to expand the record so the Court could determine
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whether Formica filed a mixed petition and, if so, whether the Court should grant Formica’s
motion to stay and abey until the Virginia Supreme Court ruled in Formica’s pending direct
appeal. See id. at 3. Formica filed a second motion to stay and abey on January 23, 2015.* ECF
No. 58.

On February 3, 2015, the Superintendent filed an amended Rule 5 Answer and amended
motion to dismiss Formica’s petition. ECF No. 59. A few days later, the Superintendent filed a
supplemental motion to dismiss asserting that Formica had been transferred from CVRJ to a state
correctional facility and was thus no longer in the Respondent’s custody. ECF No. 62. Formica
responded to the Superintendent’s motions multiple times. ECF Nos. 54, 72, 76, 79, 86.

On May 29, 2015, the Court joined the Warden of the Pocahontas State Correctional
Center (“PSCC?”) as the proper Respondent, and ordered the Virginia Attorney General’s Office
to respond to Formica’s petition within 30 days. ECF No. 87. The Warden filed his Rule 5
Answer and motion to dismiss™® on June 24, 2015. ECF Nos. 91, 92. Formica responded to the
Warden’s motion to dismiss on July 24 and July 27, 2015, ECF Nos. 103, 104, and moved to
amend his petition on August 5, 2015, ECF No. 108. The motions are ripe for review.

[11. Discussion

Section 2254 authorizes federal courts to “entertain an application for a writ of habeas
corpus” on behalf of a person claiming the right to be released from state custody “on the ground
that he is in custody in violation of the Constitution or laws or treaties of the United States.” 28

U.S.C. 8 2254(a). The statute, as amended by the Antiterrorism and Effective Death Penalty Act

12 The Court took this motion under advisement on May 29, 2015. ECF No. 87.

13 “Because the Commonwealth filed its answer to [Formica’s] petition and its motion[s] to
dismiss simultaneously, it technically should have filed the motion[s] under Rule 12(c) as one for
judgment on the pleadings.” Walker, 589 F.3d at 139. The Court “will construe the
Commonwealth’s motion[s] . . . under Rule 12(c) which is assessed under the same standard that
applies to a rule 12(b)(6) motion.” Id.
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(“AEDPA”) of 1996, sets several limits on the court’s power to grant such applications. Cullen v.
Pinholster, 563 U.S. 170, 131 S. Ct. 1388, 1398 (2011); see generally 28 U.S.C. § 2254(b)—(e).
First, a federal court cannot grant an application unless, with certain exceptions, the petitioner
properly presented substantially the same claims in state court. Cullen, 131 S. Ct. at 1398 (citing
28 U.S.C. § 2254(b), (c)); see also Baldwin v. Reese, 541 U.S. 27, 29 (2004); Coleman v.
Thompson, 501 U.S. 722, 732 (1991); Picard v. Connor, 404 U.S. 270, 278 (1971).

“[A]n additional restriction applies” where the “application includes a claim that has been
‘adjudicated on the merits in State court proceedings.”” Cullen, 131 S. Ct. at 1398 (quoting 28
U.S.C. § 2254(d)). Under section 2254(d), that application “shall not be granted with respect to
[such a claim] unless . . . the adjudication of the claim” resulted in a decision that was:

(1) contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States; or

(2) based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.

28 U.S.C. 8 2254(d)(1)—(2). Finally, the federal court’s “review is limited to the record that was
before the state court that adjudicated the claim on the merits.” Cullen, 131 S. Ct. at 1399. Thus,
when the petitioner “fail[ed] to present enough evidence” to make his case to the state court, Burt
v. Titlow, --- U.S. ---, 134 S. Ct. 10, 18 (2013) (Sotomayor, J., concurring), the federal habeas
court cannot presume that the state court “unreasonably” rejected the merits of the petitioner’s
claim, id. at 17 (Alito, J., for the Court); accord Holland, 542 U.S. at 654-55
A. Exhaustion

“Before seeking a federal writ of habeas corpus, a state prisoner must exhaust available
state remedies, 28 U.S.C. § 2254(b)(1), thereby giving the State the opportunity to pass upon and
correct alleged violations of its prisoners’ federal rights.” Baldwin, 541 U.S. at 29. To properly

exhaust, the petitioner “must “fairly present’ his claim in each appropriate state court” so as to
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“alert[] that court of the federal nature of the claim.” Id. “Fair presentation” means that “both the
operative facts and the controlling legal principles” behind a specific federal habeas claim were
“presented face-up and squarely,” Baker v. Corcoran, 220 F.3d 276, 289 (4th Cir. 2000), “to
every available state court,” Jones v. Sussex | State Prison, 591 F.3d 707, 713 (4th Cir. 2010).
See also Baldwin, 541 U.S. at 32 (holding that, as a general rule, “a state prisoner does not “fairly
present’ a claim to a state court if that court must read beyond a petition or a brief (or a similar
document) that does not alert it to the presence of a federal claim in order to find material, such
as a lower court opinion in the case, that does so0”); Gray v. Netherland, 518 U.S. 152, 163-64
(1996) (“[F]or purposes of exhausting state remedies, a claim for relief in habeas corpus must
include reference to a specific federal constitutional guarantee, as well as a statement of the facts
that entitle the petitioner to relief” under federal law). Federal courts need not consider the merits
of any federal habeas claim if the petitioner still has a right under state law “to raise, by any
available procedure, the question presented.” 28 U.S.C. 8 2254(b)(2), (c); accord Rhines v.
Weber, 544 U.S. 269, 276 (2005) (holding that a federal court may “in limited circumstances”
stay proceedings and hold a “mixed” habeas petition in abeyance while the petitioner exhausts
available state-court remedies). The petitioner bears the burden of proving proper exhaustion on
a claim-by-claim basis. Jones, 591 F.3d at 713.

A separate obstacle to federal-habeas review—procedural default—arises when a claim
“meets the technical requirements for exhaustion,” Coleman, 501 U.S. at 732, “because the
prisoner failed to abide by a state procedural rule,” Martinez v. Ryan, --- U.S.---, 132 S. Ct. 1309,
1316 (2012), that “provides an independent and adequate state-law ground for [upholding] the
conviction and sentence,” Gray, 518 U.S. at 162. See Baker, 220 F.3d at 288 (“A claim that has

not been presented to the highest state court nevertheless may be treated as exhausted if it is clear

17



that the claim would be procedurally barred under state law if the petitioner attempted to present
it to the state court.”). Procedural default is an affirmative defense in federal habeas cases. Gray,
518 U.S. at 165-66; Jones, 591 F.3d at 716. Thus, “the burden rests with [the respondent] state
to prove the adequacy of the relied-on procedural bar” on a claim-by-claim basis. Jones, 591
F.3d at 716. “A state rule is ‘adequate’ if it is firmly established and regularly or consistently
applied by the state court” in similar cases, id., and it is ““independent’ if it does not ‘depend on
a federal constitutional ruling,”” Brown v. Lee, 319 F.3d 162, 169 (4th Cir. 2003) (brackets
omitted) (quoting Ake v. Oklahoma, 470 U.S. 68, 75 (1985)).

A federal court cannot review a procedurally defaulted claim “unless the prisoner can
demonstrate cause for the default and actual prejudice as a result of the alleged violation of
federal law,” or that the court’s refusal to consider the claim “will result in a fundamental
miscarriage of justice.” Coleman, 501 U.S. at 749-50. The cause-and-prejudice standard
“requires the petitioner to show that some objective factor external to the defense impeded
counsel’s [or the pro se litigant’s] efforts to raise the claim in state court” and “actual prejudice
resulting from the errors of which he complains.” McCleskey v. Zant, 499 U.S. 467, 493-94
(1991). Ordinarily, “neither a petitioner’s pro se status [n]or his unfamiliarity with the legal

system provides cause to excuse a procedural default.”** Clark v. Dir., Dep’t of Corr., No.

1% The Supreme Court has carved out a “limited” exception to this rule for a “narrow” class of
procedurally defaulted ineffective-assistance-of-trial-counsel claims:

Where, under state law, claims of ineffective assistance of trial counsel must be
raised in an initial-review collateral proceeding, a procedural default will not bar a
federal habeas court from hearing a substantial claim of ineffective assistance at
trial if, in the initial-review collateral proceeding, there was no counsel or counsel
in that proceeding was ineffective.

Martinez, 132 S. Ct. at 1316, 1319, 1320 (“Coleman [still] governs in all but the limited
circumstances recognized here.”). This exception “acknowledges, as an equitable matter, that the
initial-review collateral proceeding, if undertaken without counsel or with ineffective counsel,
may not have been sufficient to ensure that proper consideration was given to a substantial
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7:10cv6, 2010 WL 3585907, at *6 n.3 (W.D. Va. Sept. 13, 2010). A fundamental miscarriage of
justice occurs where a constitutional violation “probably resulted in the conviction of one who is
actually innocent” of the crimes for which he is incarcerated. Murray v. Carrier, 477 U.S. 478,
496 (1986); Prieto v. Zook, 791 F.3d 465, 469 (4th Cir. 2015).

“In Virginia, a non-death row inmate can exhaust his state remedies in one of three ways,
depending on the nature of the [federal] claim he is raising.” Berglowe v. Dir., Va. Dep’t of
Corr., No. 7:05cv69, 2005 WL 2010159, at *1 (W.D. Va. Aug. 19, 2005). First, he can raise the
claim on direct appeal to the Virginia Court of Appeals, with a subsequent appeal to the Virginia
Supreme Court if the lower court rules against him. Id. Second, the prisoner can attack his
conviction collaterally by filing a habeas petition in the circuit court where he was convicted,
with a subsequent appeal to the Virginia Supreme Court if the trial court rules against him. Id.
Third, he can file a habeas petition directly with the Virginia Supreme Court. Id.

Formica’s federal habeas petition contains eleven claims for relief, all generally related to

his attorney’s “systematic” failure to prepare for trial. The parties agree that Formica exhausted

claim” that the petitioner’s trial attorney was ineffective. Id. at 1318. “By deliberately choosing
to move trial-ineffectiveness claims outside of the direct-appeal process, where counsel is
constitutionally guaranteed, the State significantly diminishes prisoners’ ability to file such
claims.” 1d.

Thus, “when a State requires a prisoner to raise an ineffective-assistance-of-trial-counsel claim in
a collateral proceeding,” a petitioner can “establish cause” for procedurally defaulting that claim
in two circumstances:

The first is where the state courts did not appoint counsel in the initial-review
collateral proceeding for a claim of ineffective assistance at trial. The second is
where appointed counsel in the initial-review collateral proceeding, where the
claim should have been raised, was ineffective under the standards of Strickland
v. Washington, 466 U.S. 668 (1984).

Id. “To overcome the default, a prisoner must also demonstrate that the underlying ineffective-
assistance-of-trial-counsel claim is a substantial one, which is to say that the prisoner must
demonstrate that the claim has some merit” and is not “wholly without factual support.” Id. at
1318-19 (citing Miller-El v. Cockrell, 537 U.S. 322 (2003) (describing standards for certificates
of appealability to issue)).
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Claims 1, 2, 3, 4, 5, 6, and 10 in his state habeas petition and that the Virginia Supreme Court
rejected each of those claims on the merits. See CVRJ Br. 8-9; PSCC Br. 6, 12-15; accord
Formica Il, No. 131760, slip op. at 3-5 (citing Strickland, 466 U.S. at 687; Hill, 474 U.S. at 59).
I also find that Claim 7, in which Formica claims that his attorney was ineffective because he did
not “ascertain emails” from the victim, is the “substantial equivalent of” Claim (h) in Formica’s
state habeas petition. Picard, 404 U.S. at 278. The Virginia Supreme Court rejected that claim on
the merits because Formica did not “proffer the evidence,” including emails from the
“Commonwealth’s sole witness” that “he allege[d] counsel should have obtained.” Formica I,
No. 131760, slip op. at 3.

1. Procedural Default

The Respondents argue that Formica did not present Claims 8, 9, and 11 in state court,
and that those claims are now procedurally barred under state law. See PSCC Br. 6 (citing Va.
Code § 8.01-654; Va. Sup. Ct. R. 5:17). Virginia law generally limits state prisoners to one
habeas petition, which “must include “all’ claims the facts of which are known to the prisoner.”
Dorsey v. Angelone, 544 S.E.2d 350, 352 (Va. 2001). “[N]o habeas relief will be granted based
upon ‘any’ allegation the facts of which the prisoner had knowledge at the time of filing any
previous petition.” Id. (citing Va. Code § 8.01-654(B)(2)). In Virginia, federal habeas courts
cannot consider the merits of such procedurally defaulted claims unless the prisoner can establish
cause and prejudice or a fundamental miscarriage of justice. See Gray, 518 U.S. at 162 (citing
Va. Code § 8.01-654(B)(2)); Clagget v. Alelone, 209 F.3d 370, 378-79 (4th Cir. 2000).

In Claim 8, Formica asserts that his trial attorney was ineffective because he did not
“subpoena the alleged 911 call to the Emergency Office of Greene County as she [sic] stated.”

Am. Pet. 15. | agree that this claim was not fairly presented in Formica’s state habeas petition.
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See Va. Habeas Pet. { 14(a)—(j). Formica also concedes that he knew about the “alleged” 911
tapes, and counsel’s failure to subpoena them, in October 2013 when he filed the petition in the
Virginia Supreme Court. See, e.g., Pet. Br. in Opp. to Am. & Supp’l Mots. to Dismiss 4, 10, 28,
Mar. 23, 2015, ECF No. 72. Thus, Claim 8 is exhausted and procedurally defaulted. Va. Code
§ 8.01-654(B)(2).

Claim 9, which is labeled “Voluntary & Intelligent Plea,” presents a closer question. On
the surface, this claim appears to be that Formica’s guilty pleas were “obtained in violation of
due process” because he did not “voluntarily” choose to admit guilt and forego the constitutional
guarantees associated with a fair trial. Boykin v. Alabama, 395 U.S. 238, 242, 243 n.5 (1969). “In
evaluating the constitutional validity of a guilty plea, courts look to the totality of the
circumstances surrounding it,” United States v. Moussaoui, 591 F.3d 263, 278 (4th Cir. 2010), to
determine “whether the plea represents a voluntary and intelligent choice among the alternative
courses of action open to the defendant,” Hill, 474 U.S. at 56. Such claims generally can be
presented 