
1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Danville Division 
 

JENNIFER GUILL,    ) 
  Plaintiff,   ) Civil Action No. 4:15-cv-33 
      )  

v.       ) REPORT AND RECOMMENDATION 
      )  

CAROLYN W. COLVIN,   ) By:  Joel C. Hoppe 
Defendant.   ) United States Magistrate Judge 

 
Plaintiff Jennifer Guill asks this Court to review the Commissioner of Social Security’s 

(“Commissioner”) final decision denying her applications for child’s insurance benefits (“CIB”) 

and supplemental security income (“SSI”) under Titles II and XVI of the Social Security Act, 42 

U.S.C. §§ 401–434, 1381–1383f. The case is before me by referral under 28 U.S.C. 

§ 636(b)(1)(B). ECF No. 12. Having considered the administrative record, the parties’ briefs, and 

the applicable law, I find that the Commissioner’s decision is supported by substantial evidence. 

Therefore, I recommend that the Court DENY Guill’s Motion for Summary Judgment, ECF No. 

15, GRANT the Commissioner’s Motion for Summary Judgment, ECF No. 19, and AFFIRM 

the Commissioner’s final decision. 

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. See 42 U.S.C. § 405(g); Hines v. 

Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is limited—it may not 

“reweigh conflicting evidence, make credibility determinations, or substitute [its] judgment” for 

that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 2012). Instead, the Court 

asks only whether the Administrative Law Judge (“ALJ”) applied the correct legal standards and 
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whether substantial evidence supports the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 

704 (4th Cir. 2011).  

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence,” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review takes 

into account the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam) (quoting Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 

1996)). However, “[a] factual finding by the ALJ is not binding if it was reached by means of an 

improper standard or misapplication of the law.” Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 

1987). 

A person is “disabled” if he or she is unable to engage in “any substantial gainful activity 

by reason of any medically determinable physical or mental impairment which can be expected 

to result in death or which has lasted or can be expected to last for a continuous period of not less 

than 12 months.” 42 U.S.C. §§ 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §§ 404.1505(a), 

416.905(a). Social Security ALJs follow a five-step process to determine whether an applicant is 

disabled. The ALJ asks, in sequence, whether the applicant (1) is working; (2) has a severe 

impairment; (3) has an impairment that meets or equals an impairment listed in the Act’s 

regulations; (4) can return to his or her past relevant work based on his or her residual functional 

capacity; and, if not (5) whether he or she can perform other work. See Heckler v. Campbell, 461 
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U.S. 458, 460–62 (1983); 20 C.F.R. §§ 404.1520(a)(4), 416.920(a)(4).1 The applicant bears the 

burden of proof at steps one through four. Hancock, 667 F.3d at 472. At step five, the burden 

shifts to the agency to prove that the applicant is not disabled. See id.  

II. Procedural History 

Guill applied for SSI on July 19, 2011, and for CIB on August 3, 2011, alleging disability 

caused by a ruptured disc. Administrative Record (“R.”) 72, 83, 94, 105, ECF No. 9. At the time 

of her alleged onset date of September 1, 2007, she was twenty-one years old. Id. Disability 

Determination Services (“DDS”), the state agency, denied her claims at the initial, R. 72–115, 

and reconsideration stages, R. 116–57. On July 24, 2013, Guill appeared with counsel at an 

administrative hearing before ALJ Brian P. Kilbane. R. 55–70. ALJ Kilbane denied Guill’s claim 

in a written decision issued on August 9, 2013. R. 38–49. He found that Guill had a severe 

impairment of a back disorder (discogenic/degenerative), but that this impairment did not meet 

or medically equal the severity of a listed impairment. R. 40–41. As to Guill’s residual functional 

capacity (“RFC”),2 the ALJ found that she could perform sedentary work3 with only occasional 

postural activities such as stooping, squatting, or crouching. R. 41–47. Based on this RFC 

finding and the testimony of a vocational expert, the ALJ determined that Guill could perform 

                                                 
1 CIB claims are analyzed using the same five-step sequential process. Hicks v. Colvin, No. 7:12cv618, 
2014 WL 670916, at *2 n.2 (W.D. Va. Feb. 20, 2014); SSR 11-2p, 2011 WL 4055665, at *2–3 (Sept. 12, 
2011). In addition, a dependent adult applicant for CIB must show that his or her disability began before 
his or her twenty-second birthday. See 20 C.F.R. § 404.350(a)(2), (5). 
 
2 A claimant’s RFC is the most he or she can do on a regular and continuing basis despite his or her 
impairments. 20 C.F.R. §§ 404.1545(a), 416.945(a); SSR 96-8p, 1996 WL 374184, at *1 (July 2, 1996). 
 
3 “Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying 
[objects] like docket files, ledgers, and small tools.” 20 C.F.R. §§ 404.1567(a), 416.967(a). A person who 
can meet those lifting requirements can perform a full range of sedentary work if he or she can sit for 
about six hours and stand and walk for about two hours in a normal eight-hour workday. See Hancock v. 
Barnhart, 206 F. Supp. 2d 757, 768 (W.D. Va. 2002); SSR 96-9p, 1996 WL 374185, at *3 (July 2, 1996). 
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jobs existing in the national and regional economies,4 such as order clerk, addresser, and 

sorter/inspector, and he therefore concluded that she was not disabled. R. 48–49. The Appeals 

Council denied Guill’s request for review, R. 1–3, and this appeal followed. 

III. Facts 

A. Relevant Medical Evidence 

 The medical record shows that Guill began having problems with her back when she fell 

down the stairs in December 1999, at which time she was thirteen years old; she thereafter 

experienced pain in the mid to upper lumbar region, with pain and intermittent tingling down her 

right leg. R. 478, 480. Physical therapy was initially successful in eliminating the symptoms in 

her leg. R. 478. Guill sought treatment in January 2001 after exacerbating her injury in an 

accident at school. Id. An x-ray of her lumbar spine showed fully normal results, R. 482, and an 

MRI showed central disc herniation at L4-L5 that caused mild impingement upon the thecal sac, 

R. 481. Guill’s back pain persisted despite conservative management, R. 480, and in April 2001 

she visited with George A. Hurt, M.D., a neurosurgeon, R. 478–79. Dr. Hurt noted normal 

findings on physical examination, and he determined from reviewing Guill’s plain films and 

MRI that there was a small central disc bulge at L4-L5 that was not lateral and therefore did not 

compress any nerve roots. R. 478. He was reluctant to operate because Guill was so young, and 

he opined that her central disc herniation may become asymptomatic. R. 478–79. He 

recommended weight loss and avoidance of excessive physical activity, although he also pointed 

out that physical therapy or a moderate exercise program would be beneficial. R. 479. 

 The record is then mostly silent regarding Guill’s back pain until September 2009.5 On 

September 14, she reported to her primary care practitioner, Joseph D. Davis, F.N.P., with 
                                                 
4 The ALJ determined at step four that none of Guill’s job experience amounted to past relevant work. R. 
47–48. 
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complaints of recurrent lumbar pain. R. 435. FNP Davis noted that Guill had only had two past 

episodes of debilitating pain, the most recent one having occurred one week prior when Guill 

was lifting a heavy car battery and felt a searing pain in her back that radiated to her buttocks and 

into her upper right leg. Id. An x-ray of her back, taken in the emergency room two days before 

her visit with FNP Davis, showed osteoarthritis and degenerative disc disease at L4-L5. R. 399, 

435. FNP Davis observed that Guill appeared to be in “quite a bit of pain,” and on examination 

she had a positive straight leg raise test on the right and exhibited tenderness to palpation over 

the lumbosacral spine and the paraspinal musculature on the right side. R. 435.  

On September 25, Guill visited Carl Allen, P.A., on referral from FNP Davis. R. 398. She 

told PA Allen that her back pain had gotten suddenly worse over the past three weeks and that 

her primary care practitioner had prescribed Percocet and Flexeril dose pack, but that “[o]nly the 

pain medicine” (presumably the Percocet) seemed to help. Id. She also mentioned that she was 

caring for her twenty-two pound, nine-month-old child, which entailed some lifting. Id. PA Allen 

observed that Guill moved very slowly on and off the examination table. She could stand on her 

toes and heels, but appeared to have some weakness trying to stand on her toes on the right. Id. 

She had deep tendon reflexes 1+ at the right knee and 2+ at the left knee and both ankles. Id. 

Guill had a positive sciatic punch, radicular symptoms on the right but not on the left, and pain 

with all motion of her back. Id. PA Allen suspected probable herniated nucleus pulposus at L4-

L5 on the right and prescribed Flexeril and Lortab. Id. 

Guill underwent an MRI on October 1, which showed a large focal central disc herniation 

at L4-L5 causing severe canal narrowing, with slight inferior migration of disc material. R. 400. 

She returned to PA Allen the next day, continuing to complain of pain and stating that she only 
                                                                                                                                                             
5 Guill mentioned her history of back pain during a May 7, 2008, doctor’s appointment concerning 
unrelated symptoms, but she exhibited no tenderness on physical examination and did not receive any 
treatment for her pain. R. 436. 



6 
 

got relief from her pain medication. R. 397. PA Allen refilled Guill’s prescriptions and referred 

her to Shawn B. Clark, M.D., a neurosurgeon, for further evaluation. Id.  

Guill saw Dr. Clark on October 8 and informed him that her back and right leg pain had 

been persistent since she was thirteen years old, but had gotten worse in the past few months, 

particularly after the birth of her child. R. 412. She did not have frank weakness, but did have 

numbness down the radial aspect of her left thigh and leg. Id. Her symptoms were exacerbated 

by sitting or standing and somewhat relieved with walking and recumbent position. Id. On 

examination she had normal strength and reflexes, but straight leg raise was “quite positive” on 

the right. Id. Dr. Clark read Guill’s MRI as showing disc herniation with about 80% spinal canal 

narrowing. Id. He offered an epidural, which Guill declined. R. 413. He also recommended that 

she undergo surgery, but Guill explained that she could not pursue this at the time because she 

had no assistance caring for her child while the child’s father was incarcerated. Id. In a letter to 

the parole board requesting the expedited release of the child’s father, Dr. Clark explained that 

Guill’s condition posed some risk to her lower extremity strength and sensation, as well as a 

“small but real risk” of damage that could affect her bladder and bowel control or ability to 

ambulate. R. 411.  

Guill returned to Dr. Clark on November 16 and again exhibited normal strength and 

reflexes on examination and positive straight leg raise on the right. R. 408. Dr. Clark planned to 

go ahead with a bilateral left decompressive laminectomy and right L5-S1 discectomy, and he 

prescribed Darvocet for Guill to take prior to the operation. R. 409. At a December 14 visit with 

FNP Davis, however, Guill explained that she could not proceed with the operation because Dr. 

Clark was no longer within her insurance network. R. 434. Nonetheless, she indicated that she 

hoped to get an opinion from another neurosurgeon. Id. At the same visit, she informed FNP 
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Davis that she was having trouble using her right leg, had developed atrophy and decreased 

reflexes, and continued to be in chronic pain. Id. FNP Davis prescribed Percocet and planned to 

arrange for further surgical evaluation. Id. 

 Guill visited FNP Davis again on April 6, 2010, continuing to complain of intermittent 

pain in her lower back. R. 432. FNP Davis noted that although he made an appointment for Guill 

to consult with a neurosurgeon at the Medical College of Virginia (“MCV”) on January 10, she 

did not keep her appointment because she was “weary [sic] about potential surgery” and claimed 

at the time that she was “almost entirely asymptomatic with pain.” Id. Guill claimed she had 

been successfully treating her pain with Flexeril and over-the-counter ibuprofen, but she said this 

changed two weeks earlier when, while cleaning houses with a friend, her symptoms got so bad 

“that she literally had to be picked up off the floor.” Id. FNP Davis prescribed Ultram for Guill’s 

pain and instructed her to go back to MCV. Id. 

 On April 21, Guill visited with Anne Tapscott, A.N.P., at MCV’s neurosurgery 

department. R. 421–23. Guill described her back pain as radiating into her right anterior thigh, 

but not below the knee, and she stated that she had no symptoms in her feet or her left leg. R. 

421. She claimed that her back pain was worse than her leg pain and that it was exacerbated by 

prolonged standing, sitting or lying in the wrong position, lifting, bending, and stooping. Id. 

Guill said her pain was relieved by elevating her legs, lying on her side, and applying heat. Id. 

On examination, her gait and station were normal, and she generated good strength in all muscle 

groups of her lower extremities. R. 422. Reflexes were 2+ at the knees and 1+ at the ankles. Id. 

Guill reported decreased sensation to light touch in her right calf and right anterior thigh. Id. 

Straight leg raise test was negative bilaterally. Id. Guill informed ANP Tapscott that she was 

reluctant to undergo surgery or steroid injections, explaining that she did not even receive an 
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epidural during the birth of her child. Id. ANP Tapscott opined that surgery may not be indicated 

and ordered an updated MRI. Id. 

 The MRI, taken on May 12, showed mild multilevel degenerative disc disease and facet 

arthropathy of the lumbar spine. R. 424–25. This impairment was most pronounced at L4-L5, 

where the MRI revealed a focal central disc herniation that contacted the descending bilateral L5 

nerve roots, posterior extension of the disc to the L5 vertebral body, and mild right-sided 

neuroforaminal narrowing. Id. No significant spinal canal stenosis was noted. Id. ANP Tapscott 

reviewed the MRI and concluded that the central disc herniation at L4-L5 had “gotten 

significantly better,” noting that although there was “a small central component, . . . the canal is 

now wide open.” R. 419. She informed Guill that there was no indication for surgery, and she 

stated that Guill may continue to improve over time. Id. Although she suggested that Guill return 

to physical therapy for back strengthening, Guill declined this suggestion, stating that she was 

too busy and would not have time for physical therapy. Id. 

 Guill returned to FNP Davis on September 27 with continued complaints of pain, stating 

that she was unable to stand or sit for long periods of time, needed to lie down after just a few 

minutes of standing, and was very uncomfortable at night. R. 431. She claimed that physical 

therapy had not helped her at all and that she had to leave her most recent job, which was 

relatively sedentary. Id. FNP Davis noted that he did not believe that Guill was malingering, as 

she seemed motivated to get better, and he gave her a small amount of hydrocodone and Flexeril, 

although he warned that she could not stay on narcotics. Id. Guill visited FNP Davis again on 

October 8 and continued to endorse “dramatic pain,” claiming that she could not sit for more 

than ten minutes without needing to stand and stating that she had to get out of the car and walk 

around at least three times on the way to her appointment. R. 429. She informed FNP Davis that 
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she had recently applied for Temporary Assistance for Needy Families benefits and thus had to 

enroll in a program for job training and interviews. Id. She claimed that after sitting at a 

classroom desk while attending the program, she had to be carried out of the room because she 

could not stand on her own. Id. FNP Davis excused her from work and her training program for 

sixty days and wanted to get another opinion regarding her back pain. Id. He also discussed with 

Guill the “need to pursue resolution of this problem rather than just pursue disability which 

seems to be her inclination.” Id. 

 Guill then saw Dr. Hurt, who discussed their visit in a letter to FNP Davis dated 

November 9. R. 466–67. Guill described pain going from her back down into both thighs that got 

worse with standing and walking. R. 466. Guill reported that she took care of her child, which 

required a fair amount of lifting, and stated that her symptoms were not as bad as they had been 

in the past. Id. Guill stated that she currently took Lortab and Flexeril for her pain, had 

previously taken Tylenol, and had tried Naprosyn in the past with no relief. Id. She was 

“vehemently against the idea of injections.” Id. On examination, she had no limitation to straight 

leg raising, normal reflexes and strength, and no sensory deficits. Id. Dr. Hurt did not have a 

copy of Guill’s most recent MRI to review, but he concluded from the written report of the MRI 

that she did not need surgery. Id. He opined that an epidural steroid injection “would probably be 

the next logical thing to try,” but Guill was resistant to the procedure because it involved needles. 

Id. Guill also declined Dr. Hurt’s offer to refer her to physical therapy. Id. Dr. Hurt started Guill 

on a trial of Voltaren instead of Naprosyn, but was unsure whether this would have any effect. 

Id. 

 At a visit with FNP Davis on March 29, 2011, Guill showed more significant signs of 

pain. R. 428. She stated that she had trouble picking up her child, could not stand for more than a 
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few minutes without sitting, and could not climb stairs without resting. Id. On examination, she 

had no costovertebral angle tenderness, but she did have positive straight leg raise on the right 

side and unexplained distal muscle wasting. Id. FNP Davis observed that Guill dragged her right 

leg and clutched her right lumbar back while she walked. Id. She stated that she had an 

appointment to see Dr. Hurt for an epidural in June, id., but at her next appointment with FNP 

Davis on May 31 she stated that she was no longer going through with that treatment because 

Lortab seemed to be controlling her pain completely, R. 427. Physical examination at her May 

31 appointment was notable for general muscle spasm in the back, but otherwise her 

neurological examination was normal. Id. 

 Guill next visited FNP Davis on September 30. R. 450. She still claimed that she was 

unable to work, that she could not stand or sit, and that she was very uncomfortable unless she 

took hydrocodone. Id. On examination, she had tenderness to palpation of the paraspinal 

musculature in the lumbar spine, and she had a normal range of motion, but complained of 

subjective pain. Id. FNP Davis commented that Guill was “not seeking any further work up of 

her chronic back pain.” Id. She returned to FNP Davis on January 27, 2012, complaining of 

muscle spasm and pain in her back. R. 490. Guill told FNP Davis that she had tried physical 

therapy and was exercising. Id. FNP Davis noted her chronic pain and that her symptoms had not 

changed recently. Id. On examination, she had spasms in her neck and her trapezius, but she had 

full range of motion of her head and neck. Id. She was very tender in her lumbar back and had 

decreased range of motion of her lumbosacral spine with flexion and extension. Id. Straight leg 

raise test was negative. Id. FNP Davis instructed her that she could advance activity as tolerated 

and asked her to try hard to engage in exercises that would support her back. Id. 
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 On June 25, FNP Davis noted that Guill was not currently seeing a neurosurgeon—the 

last time she saw one was one and a half years earlier, when she declined Dr. Hurt’s offer of an 

epidural—and that none of the neurosurgeons she had consulted in the past felt that she had an 

operable lesion. R. 489. Guill stated that she had been taking Lortab sporadically until she 

recently did some minor construction work to help her family and thereafter experienced 

worsening pain and radiculopathy on the right side with numbness in her foot. Id. On 

examination, she had decreased reflexes on the right side, subjective numbness in the L4-L5 

distribution, and no toe drop or abnormalities of the back. Id. She next saw FNP Davis on 

September 25 and reported that she had increased the amount of Lortab she was taking, although 

she claimed to have been robbed shortly after filling her prescription. R. 488. On examination 

she had full range of motion in her lumbar back, and FNP Davis noted that the rest of her 

examination was “very normal given her level of subjective discomfort.” Id. He cautioned her to 

reduce her hydrocodone use to four times per day, expressing concern as to the amount of 

narcotics she took for somebody her age. Id. Guill’s final recorded visit with FNP Davis was on 

November 1 for a pregnancy test after having two positive home tests. R. 487. Notes from this 

visit do not mention Guill’s back pain except to comment that she had stopped taking 

hydrocodone after her first positive home pregnancy test. Id. 

B. Opinion Evidence 

 On October 29, 2011, Guill was examined by DDS consulting physician David Boone, 

D.O. R. 451–54. She described experiencing low back pain, radiating into her right leg, that 

became worse with activity, particularly bending and twisting while lifting, as well as with 

sitting for longer than twenty minutes. R. 451. She explained that she had managed her pain 

fairly well until she became pregnant at age twenty-three. Id. Dr. Boone noted that Guill’s most 
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recent MRI showed multilevel disc bulging and degenerative facet and foraminal disease with no 

encroachment on the spinal canal. Id. Guill stated that her pain rated 8/10 at its worst throughout 

the day, but that Lortab and Voltaren brought the intensity of her pain down to 4/10. R. 451–52. 

She claimed that she had not gone through any physical therapy. R. 452. As to her daily 

activities, Guill stated that she took care of her son, who at this point was two years old and 

weighed forty pounds; she maintained the house, cooked, and cleaned; and she could shower and 

bathe on her own. Id. 

 Dr. Boone observed that when Guill arrived at her appointment, she was able to get out of 

the passenger’s side of the car, walk through the parking lot into the clinic and back to the exam 

room, take off articles of clothing, and get on and off the exam table without any apparent 

difficulty. Id. On examination, she had normal range of motion of the cervical spine and 

extremities. R. 453. She also had normal flexion, extension, rotation, and lateral flexion of the 

thoracolumbar spine, although full flexion caused a fair amount of pain. Id. Straight leg raise test 

was positive on the right. Id. Her coordination, station, gait, strength, and reflexes were normal. 

R. 453–54. Guill exhibited decreased sensation at the left lower extremity in all dermatomal 

distributions compared to the right. R. 454. Dr. Boone diagnosed her with low back pain with 

radiculopathy, likely from degenerative osteoarthritis. Id. 

 With regard to Guill’s functional capacity, Dr. Boone opined that she could stand and 

walk for two hours and sit for six hours out of an eight-hour workday. Id. He found that she 

could lift and carry ten pounds occasionally and less than ten pounds frequently. Id. He did not 

identify any manipulative limitations and found only minimal postural limitations, noting that 

Guill could bend over, squat down, pick up a quarter-sized button and paper clip off the floor, 
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exchange those between her hands, and hand them back to him. Id. He stated that she would not 

be able to stoop, squat, or crouch frequently. Id. 

 On November 3, 2011, as part of the initial review of Guill’s claim, DDS expert James 

Darden, M.D., assessed Guill’s physical functioning. R. 77–79. He found that she could lift and 

carry twenty-five pounds occasionally and ten pounds frequently, and she could stand or walk 

for six hours and sit for six hours in an eight-hour work day. R. 78. As to her postural limitations, 

Dr. Darden found that Guill could balance for unlimited duration; frequently kneel, crouch, 

crawl, and climb ramps or stairs; and occasionally stoop and climb ladders, ropes, or scaffolds. 

Id. On reconsideration, in an opinion dated January 23, 2012, DDS reviewer Wyatt S. Beazley, 

III, reaffirmed Dr. Darden’s findings, except that he limited Guill to occasionally lifting or 

carrying only twenty pounds. R. 131–32. 

C. Guill’s Submissions and Testimony 

 As part of her claim for benefits, Guill submitted a report of her functioning on August 

16, 2011. R. 344–51. She stated that on a typical day, she cooked breakfast for her son, washed 

dishes, did household chores, and drove to appointments. R. 344. She claimed that she often got 

help from her fiancé with her activities because she could not lift or bend easily, and she also 

stated that if she got down she needed help to get back up. R. 344–45. She claimed that she 

needed to take pain pills and muscle relaxers to fall asleep and that she woke up in pain when 

these wore off. R. 345. Guill described difficulty with caring for her hair because keeping her 

arms elevated caused pain in her back, and she also explained that she needed help with shaving 

because she could not bend over. Id. She could fix frozen dinners and sandwiches, but stated that 

her fiancé did the “heavy cooking.” R. 346. She did not do any outdoor work, but she could wash 

clothes, vacuum, and sweep every day, either for a couple hours or all day. Id. 
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 Guill went outside every day, drove a car, and shopped for groceries or household items 

two or three times per month, although she used an electric cart if one were available and she 

could shop for only about fifteen minutes before her pain became overwhelming. R. 347, 350. 

She enjoyed reading, watching television, writing, and playing with her son, although she 

claimed that this was limited to “sit down activities.” R. 348. She talked to others on the phone 

every day and occasionally received visitors, but she said that she rarely went out for social 

activities or community functions. Id. Guill reported that she had difficulty with lifting, 

squatting, bending, standing, walking, sitting, kneeling, and occasionally with stair climbing. R. 

349. She claimed that she could not lift more than five pounds without throwing out her back, 

and she stated that she could not walk, sit, or stand for more than fifteen to thirty minutes without 

being in severe pain. Id. She also said that after walking for more than thirty minutes, she would 

need to stop and rest for at least a couple hours before she could resume walking. Id. 

 At the hearing before ALJ Kilbane, Guill testified that she could not bend over and pick 

up anything heavy, scoot, or slouch. R. 59. She claimed that lying down and sitting down for 

long periods of time caused pain, and she stated that if she did not take frequent breaks to sit 

down or change her position she would be rendered unable to get up for two or three weeks. Id. 

She testified that she experienced pain when she got up in the morning and that her pain 

worsened throughout the day. R. 60. She described difficulty walking, staying asleep, and 

standing or sitting for more than fifteen minutes at a time. R. 60–61. She also claimed that she 

could not lift her son, as the most amount of weight she was able to lift was fifteen pounds. R. 

61. Guill testified that she could not walk a city block or the length of a football field without 

needing to sit down, and she described needing to lie down every couple of hours throughout the 

day. R. 62. She claimed that she could cook, but needed to sit on a stool while she did so, could 
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only stand at the sink to wash dishes for ten or fifteen minutes, and needed her fiancé to carry the 

laundry basket when she washed clothes. R. 63. As to her medical treatment, Guill testified that 

she did not receive surgery on her ruptured disc because “there’s nothing for them to repair 

anymore,” and so surgery would not be helpful. R. 59–60. She claimed that she had not done 

physical therapy since she was fifteen years old, and although she had more recently tried home 

exercises, these were not helpful. R. 60. She stated that the only treatment available to help her 

was pain medication prescribed by FNP Davis. R. 61–62. 

D. ALJ Kilbane’s Opinion 

 In explaining his RFC determination, ALJ Kilbane stated that Guill’s impairment could 

reasonably be expected to cause her alleged symptoms, R. 42, but found that the treatment record 

did not support her allegations regarding the severity of her limitations, R. 46. He noted that her 

treatment was minimal, she appeared to be in good health, and the objective evidence did not 

support her subjective statements of pain. Id. He pointed to FNP Davis’s finding in September 

2012 that Guill had full range of motion and his comment that Guill’s normal examination was 

“interesting” given her level of subjective discomfort. Id. He also noted that Guill’s course of 

treatment had been conservative, pointing out that she had declined recommendations for 

surgery, epidural injections, and physical therapy. Id. Furthermore, the ALJ stated that the record 

showed improvement of Guill’s back impairment, as there was no longer any indication for 

surgical intervention. Id. He observed that Guill reported control of her symptoms with pain 

medication and occasionally claimed to be asymptomatic without medication. Id. He also noted 

that treating sources had opined that Guill was more interested in seeking disability than in 

resolving her back problem and that she was not seeking any further workup for her back pain. 

Id. 
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 The ALJ also determined that Guill’s descriptions of her daily activities were inconsistent 

with her allegations of pain. Id. He noted that she claimed she could care for her own needs and 

those of her young son, prepare simple meals, do laundry, vacuum, and sweep. Id. He also 

observed that Guill could drive, go out independently, and shop for groceries and household 

items. R. 46–47. Although the ALJ acknowledged that Guill claimed to be limited to sedentary 

activities such as reading, watching television, writing, and playing with her son, he also pointed 

to activities Guill reported to her treating providers, such as lifting a car battery, cleaning houses 

with a friend, looking for work, and helping her family with minor construction work. R. 47. 

ALJ Kilbane gave great weight to Dr. Boone’s opinion because it was consistent with his own 

RFC determination. Id. He gave less weight to the opinions of the DDS reviewers, finding that 

Dr. Boone’s opinion was more consistent with the treatment records and noting that the DDS 

reviewers did not have the opportunity to examine Guill in person. Id. 

IV. Discussion 

 On appeal, Guill challenges the ALJ’s RFC determination. In particular, she alleges that 

the ALJ erred in finding her testimony regarding the intensity of her pain to be less than fully 

credible, Pl. Br. 10–17, ECF No. 16, and by failing to conduct a function-by-function analysis, 

id. at 8–10. 

A. Severity of Symptoms 

 The regulations set out a two-step process for evaluating a claimant’s allegation that she 

is disabled by symptoms, such as pain, caused by a medically determinable impairment. Fisher v. 

Barnhart, 181 F. App’x 359, 363 (4th Cir. 2006) (citing 20 C.F.R. §§ 404.1529, 416.929). The 

ALJ must first determine whether objective medical evidence6 shows that the claimant has a 

                                                 
6 Objective medical evidence is any “anatomical, physiological, or psychological abnormalities” that can 
be observed and medically evaluated apart from the claimant’s statements and “anatomical, physiological, 
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medically determinable impairment that could reasonably be expected to cause the kind and 

degree of pain alleged. 20 C.F.R. §§ 404.1529(a)–(b), 416.929(a)–(b); see also Craig, 76 F.3d at 

594. If the claimant clears this threshold, then the ALJ must evaluate the intensity and 

persistence of the claimant’s pain to determine the extent to which it affects her physical or 

mental ability to work. SSR 16-3p, 2016 WL 1119029, at *4 (Mar. 16, 2016); see also Craig, 76 

F.3d at 595. 

The ALJ cannot reject the claimant’s subjective description of her pain “solely because 

the available objective medical evidence does not substantiate” that description. 20 C.F.R. 

§§ 404.1529(c)(2), 416.929(c)(2). Nonetheless, a claimant’s allegations of pain “need not be 

accepted to the extent they are inconsistent with the available evidence, including objective 

evidence of the underlying impairment, and the extent to which that impairment can reasonably 

be expected to cause the pain the claimant alleges she suffers.” Craig, 76 F.3d at 595.7 The ALJ 

must consider all the evidence in the record, including the claimant’s other statements, her daily 

activities, her treatment history, any medical-source statements, and the objective medical 

evidence, id. (citing 20 C.F.R. §§ 404.1529(c), 416.929(c)), and must give specific reasons, 

supported by relevant evidence in the record, for the weight assigned to the claimant’s 

                                                                                                                                                             
or psychological phenomena [that] can be shown by the use of medically acceptable diagnostic 
techniques.” 20 C.F.R. §§ 404.1528(b)–(c), 416.928(b)–(c). “Symptoms” are the claimant’s description of 
his or her impairment. Id. §§ 404.1528(a), 416.928(a). 
 
7 The Social Security Administration now cautions that the second prong of this analysis should not be 
approached with an undue focus on the claimant’s “credibility.” See SSR 16-3p, 2016 WL 1119029, at 
*1. The scope of this inquiry should be limited to those matters concerning the claimant’s symptoms, 
rather than other factors that might otherwise be probative of the claimant’s overall honesty. Id. at *10. 
“In evaluating an individual’s symptoms, [ALJs] will not assess an individual’s overall character or 
truthfulness in the manner typically used during an adversarial court litigation. The focus of the 
evaluation of an individual’s symptoms should not be to determine whether he or she is a truthful 
person.” Id. Statements that are internally inconsistent or that are inconsistent with the other evidence of 
record, however, may lead the ALJ to “determine that the individual’s symptoms are less likely to reduce 
his or her capacities to perform work-related activities.” Id. at *7. 
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statements, Eggleston v. Colvin, No. 4:12cv43, 2013 WL 5348274, at *4 (W.D. Va. Sept. 23, 

2013). 

 Guill asserts throughout her brief that the objective evidence must have supported her 

allegations regarding the significance of her pain because the ALJ found that she satisfied the 

first prong of this analysis. See Pl. Br. 8–9, 11–12, 15. This argument mischaracterizes the nature 

of the step-one inquiry, however. As the Fourth Circuit made clear in Craig, 

This threshold test does not, as the regulation is careful to emphasize, entail a 
determination of the “intensity, persistence, or functionally limiting effects” of the 
claimant’s asserted pain. . . . At this stage of the inquiry, the pain claimed is not 
directly at issue; the focus is instead on establishing a determinable underlying 
impairment . . . which could reasonably be expected to be the cause of the 
disabling pain asserted by the claimant. 
 

76 F.3d at 594 (internal citations omitted). This part of the analysis does not address “whether 

the severity of an individual’s alleged symptoms is supported by the evidence,” and it may be 

satisfied “even though the level of pain an individual alleges may seem out of proportion with 

the objective medical evidence.” SSR 16-3p, 2016 WL 1119029, at *3. Thus, the ALJ’s finding 

that Guill’s “medically determinable impairment could reasonably be expected to cause the 

alleged symptoms,” R. 42, says nothing as to whether the degree of pain and limitation alleged 

finds any support in the record. 

 As to the second prong of this analysis, the ALJ offered multiple reasons for finding that 

Guill’s statements concerning the intensity, persistence, and limiting effects of her symptoms 

were inconsistent with the other evidence of record. One of these reasons does not hold up to 

scrutiny. Although the ALJ noted that Guill reported to her treating providers that she had 

performed some seemingly demanding activities, such as lifting a car battery, cleaning houses 

with a friend, looking for work, and helping her family with minor construction, R. 47, the ALJ 

failed to note that Guill also reported that these activities precipitated an episode of extreme pain, 
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see R. 429, 432, 435, 489. It is thus unclear how these incidents contradict Guill’s allegations of 

severe symptoms.  

Nonetheless, the ALJ provided other valid reasons to support his finding that Guill’s 

stated symptoms were not as severe as she claimed. Her other activities of daily living, including 

cleaning around the house and taking care of her son, suggest that she was not in such 

debilitating pain that she could not work. Even though, as Guill argues, Pl. Br. 17, the ability to 

do daily activities will not always translate to the ability to perform full-time work, an ALJ may 

still find that reports of daily activities are inconsistent with a claimant’s allegations of 

debilitating pain. See Pope v. Colvin, No. 2:15cv1, 2016 WL 1211807, at *11 (W.D. Va. Mar. 8, 

2016) (citing 20 C.F.R. § 404.1529(c)(3)(i)). This is especially true where, as here, the claimant 

reports performing activities for at least a few hours every day. See R. 346. 

Even more importantly, the ALJ correctly observed that Guill’s back impairment 

improved on its own and that she followed a conservative course of treatment, consisting only of 

medication, while declining other measures. Guill initially turned down Dr. Clark’s offer of 

surgery, R. 413, and then skipped her scheduled surgical consultation at MCV after she found 

out Dr. Clark was not in her insurance network, R. 423. By the time Guill consulted with ANP 

Tapscott, her herniated disc had significantly improved and surgery was no longer warranted. R. 

419. Guill also turned down offers for physical therapy and epidural injections throughout the 

course of her treatment, R. 422, 427, 466, 488–89, and on several occasions she told her 

treatment providers that she experienced little or no pain while on her pain medication, R. 427, 

432, 489. FNP Davis, Guill’s primary care practitioner, even observed that she seemed more 

interested in obtaining disability benefits than in seeking resolution of her back impairment. R. 

429. 
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Guill’s arguments on this issue are unavailing. She explains that she chose not to receive 

epidural injections because she was afraid of needles, Pl. Br. 13, 16, and although this may 

explain her failure to pursue that particular type of treatment,8 it does not explain why she also 

declined other options, such as physical therapy. See Mickles v. Shalala, 29 F.3d 918, 930 (4th 

Cir. 1994) (“[A]n unexplained inconsistency between the claimant’s characterization of the 

severity of her condition and the treatment she sought to alleviate that condition is highly 

probative of the claimant’s credibility.”). Guill also argues that the ALJ should have understood 

that her occasional claims of being asymptomatic were to have been disbelieved, as she only 

made these claims out of fear in an effort to avoid surgery and injections. Pl. Br. 14–15. This 

explanation for Guill’s claims of minimal pain does not appear in the record. Guill instead seems 

to urge this Court to make factual findings—a function that is outside the scope of review on 

appeal and is instead wholly within the province of the ALJ. This after-the-fact assertion that 

Guill misrepresented her symptoms and that her true level of impairment is something other than 

what was shown in the record does not advance her argument that the ALJ’s credibility finding 

was unreasonable. Furthermore, in the face of conflicting claims regarding Guill’s level of pain, 

the ALJ was under no obligation to discredit her statements of minimal pain in favor of crediting 

her claims of debilitating pain. For these reasons, I find that the ALJ’s evaluation of Guill’s 

statements as to the severity of her symptoms is supported by substantial evidence. 

 

 

                                                 
8 Guill also argues that the ALJ erred in discounting her claims of pain based on her refusal to seek 
surgery. Pl. Br. 16. Although the ALJ noted that Guill refused surgery, he then found that her back 
impairment improved, and surgery was no longer warranted. R. 46. He further discussed Guill’s refusal to 
attempt other recommended treatments, such as physical therapy. Id. These other treatments were 
conservative and non-invasive. Guill’s improved condition and unexplained refusal to undergo 
recommended, conservative treatment are well documented in the record and provide ample support for 
the ALJ’s credibility finding.  
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B. Function-by-Function Assessment 

 In assessing a claimant’s RFC, or the most an individual can do on an ongoing basis 

despite his or her impairments, 20 C.F.R. §§ 404.1545(a), 416.945(a); SSR 96-8p, 1996 WL 

374184, at *1, the ALJ “must first identify the individual’s functional limitations or restrictions 

and assess his or her work-related abilities on a function-by-function basis” before the RFC may 

be stated “in terms of the exertional levels of work, sedentary, light, medium, heavy, and very 

heavy.” Mascio v. Colvin, 780 F.3d 632, 636 (4th Cir. 2015) (quoting SSR 96-8p, 1996 WL 

374184, at *1 (July 2, 1996)). The ALJ’s RFC assessment “must include a narrative discussion 

describing” how specific medical facts and nonmedical evidence “support[] each conclusion” in 

the RFC finding. Id. (quoting SSR 96-8p, 1996 WL 374184, at *7). Guill argues that the ALJ’s 

determination was deficient because he failed to provide an adequate explanation for his RFC 

findings, particularly with regard to Guill’s ability to sit for prolonged periods of time. Pl. Br. 8–

10. This argument is unpersuasive. 

 Mascio does not set out “a per se rule requiring remand when the ALJ does not perform 

an explicit function-by-function analysis.” 780 F.3d at 636. Instead, remand should be 

considered “where an ALJ fails to assess a claimant’s capacity to perform relevant functions, 

despite contradictory evidence in the record, or where other inadequacies in the ALJ’s analysis 

frustrate meaningful review.” Id. (quoting Cichocki v. Astrue, 729 F.3d 172, 177 (2d Cir. 2013)). 

Thus, Guill cannot claim error simply because the ALJ did not explicitly set forth a detailed 

analysis for each of her functional abilities as long as the ALJ’s conclusions are ascertainable 

from his narrative discussion and supported by the record. 

 Here, sufficient evidence exists in the record to support ALJ’s evaluation of Guill’s 

capacity for prolonged sitting. Dr. Boone’s opinion, to which the ALJ gave “great weight,” R. 
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47, stated that Guill could sit for six hours out of an eight-hour work day. R. 454. Although the 

ALJ employed flawed reasoning in finding that Dr. Boone’s opinion was entitled to great weight 

simply because it was consistent with his own RFC determination, see Mascio, 780 F.3d at 639 

(noting that such an analysis “gets things backwards”), the opinion of a medically acceptable 

source still has evidentiary value. In this case, Dr. Boone’s opinion is both internally consistent, 

see R. 451–52 (noting Guill’s claim that medication provided relief and her statements regarding 

her activities of daily living), and consistent with the limited objective findings in the record. The 

only contradictory evidence comes from Guill’s own statements, which the ALJ reasonably 

found to be inconsistent with the treatment record and Guill’s activities of daily living. Thus, in 

the absence of credible contradictory evidence, the ALJ’s RFC finding, and in particular his 

conclusion that Guill could sit for six hours, is supported by substantial evidence. 

IV. Conclusion 

 For the foregoing reasons, I find that substantial evidence supports the Commissioner’s 

final decision. Accordingly, I respectfully recommend that Guill’s motion for summary 

judgment, ECF No. 15, be DENIED, the Commissioner’s motion for summary judgment, ECF 

No. 19, be GRANTED, the Commissioner’s final decision be AFFIRMED, and this case be 

DISMISSED from the Court’s active docket. 

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
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Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Jackson L. Kiser, Senior United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record. 

      ENTER: October 26, 2016 

       
      Joel C. Hoppe 
      United States Magistrate Judge 
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