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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Danville Division 
 

BRIAN LAMBERT,    ) 
  Plaintiff,   )  
      ) Civil Action No. 4:15-cv-44 

v.       )  
      ) REPORT AND RECOMMENDATION 

COMMISSIONER OF   ) 
SOCIAL SECURITY,   ) By:  Joel C. Hoppe 
 Defendant.   ) United States Magistrate Judge 
 

Plaintiff Brian Lambert asks this Court to review the Commissioner of Social Security’s 

(“Commissioner”) final decision denying his application for disability insurance benefits 

(“DIB”) under Title II of the Social Security Act (the “Act”), 42 U.S.C. §§ 401–434. The case is 

before me by referral under 28 U.S.C. § 636(b)(1)(B). ECF No. 27. Having considered the 

administrative record, the parties’ briefs and oral arguments, and the applicable law, I find that 

the Commissioner’s decision is supported by substantial evidence. Therefore, I recommend that 

the Court DENY Lambert’s Motion for Summary Judgment, ECF No. 30, GRANT the 

Commissioner’s Motion for Summary Judgment, ECF No. 35, and AFFIRM the 

Commissioner’s final decision. 

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. See 42 U.S.C. § 405(g); Hines v. 

Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is limited—it may not 

“reweigh conflicting evidence, make credibility determinations, or substitute [its] judgment” for 

that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 2012). Instead, the Court 

asks only whether the Administrative Law Judge (“ALJ”) applied the correct legal standards and 
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whether substantial evidence supports the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 

704 (4th Cir. 2011).  

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence,” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review takes 

into account the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam) (quoting Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 

1996)). However, “[a] factual finding by the ALJ is not binding if it was reached by means of an 

improper standard or misapplication of the law.” Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 

1987). 

A person is “disabled” if he or she is unable to engage in “any substantial gainful activity 

by reason of any medically determinable physical or mental impairment which can be expected 

to result in death or which has lasted or can be expected to last for a continuous period of not less 

than 12 months.” 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. § 404.1505(a). Social Security ALJs 

follow a five-step process to determine whether an applicant is disabled. The ALJ asks, in 

sequence, whether the applicant (1) is working; (2) has a severe impairment; (3) has an 

impairment that meets or equals an impairment listed in the Act’s regulations; (4) can return to 

his or her past relevant work based on his or her residual functional capacity; and, if not (5) 

whether he or she can perform other work. See Heckler v. Campbell, 461 U.S. 458, 460–62 
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(1983); 20 C.F.R. § 404.1520(a)(4). The applicant bears the burden of proof at steps one through 

four. Hancock, 667 F.3d at 472. At step five, the burden shifts to the agency to prove that the 

applicant is not disabled. See id.  

II. Procedural History 

Lambert applied for DIB on May 20, 2012, alleging disability caused by back injury and 

bulging discs with permanent nerve damage, ankle injury with loss of sensation, leg injury with 

partial numbness and weakness, and depression. Administrative Record (“R.”) 68, ECF No. 24. 

He alleged onset of disability as November 14, 2011, at which time he was thirty-six years old. 

Id. Disability Determination Services (“DDS”), the state agency, denied his claim at the initial, 

R. 68–76, and reconsideration, R. 78–87, stages. On March 21, 2014, Lambert appeared with 

counsel at an administrative hearing before ALJ Marc Mates, and the ALJ heard testimony from 

Lambert and Bonnie Martindale, a vocational expert (“VE”). R. 42–67. 

ALJ Mates denied Lambert’s claim in a written decision issued on May 30, 2014. R. 19–

36. He found that Lambert had a severe impairment of degenerative disc disease. R. 21. Other 

impairments mentioned in Lambert’s medical history, most of which were not alleged in his 

application for benefits—anxiety, asthma, diabetes mellitus, hepatitis, hypertension, unspecified 

sleep apnea, congestive heart failure, chronic obstructive pulmonary disease, gastroesophageal 

reflux disease, chronic kidney disease, sickle cell anemia, obesity, and thyroid disease—were 

found to be non-severe. R. 21–23. The ALJ next determined that none of Lambert’s impairments, 

alone or in combination, met or medically equaled the severity of an impairment listed in 20 

C.F.R. Part 404, Subpart P, Appendix 1, in particular Listing 1.04 (disorders of the spine). R. 23. 
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As to Lambert’s residual functional capacity (“RFC”),1 the ALJ found that he could 

perform light work2 with standing and walking up to six hours and sitting up to six hours in an 

eight-hour workday; no climbing of ladders, ropes, or scaffolds; occasionally engaging in 

postural activities, such as balancing and stooping; and no concentrated exposure to hazards, 

such as unprotected heights and moving machinery. R. 23–34. Based on this RFC and the VE’s 

testimony, the ALJ found that Lambert could not perform any past relevant work, but he could 

perform other light and sedentary3 work existing in significant numbers in the national and 

regional economies, including router/office clerk, rental clerk, and document preparer. R. 34–36. 

The Appeals Council denied Lambert’s request for review, R. 1–3, and this appeal followed. 

III. Facts 

A. Medical History 

 Lambert’s history of musculoskeletal difficulties predates the available treatment record. 

In 1996 or 1997, he was involved in a motor vehicle accident that left him with pain in his neck, 

left arm, lower back, and right hip. See R. 536, 580, 597, 620. He reported that these symptoms 

were tolerable until 2010, when he aggravated his back and experienced leg pain while 

exercising. R. 580, 597, 620. He also underwent a series of surgical repairs to his right ankle 

between 1995 and 2003. R. 393, 398–99. 

                                                 
1 A claimant’s RFC is the most he or she can do on a regular and continuing basis despite his or her 
impairments. 20 C.F.R. § 404.1545(a); SSR 96-8p, 1996 WL 374184, at *1 (July 2, 1996). 
 
2 “Light” work involves lifting no more than twenty pounds at a time, but frequently lifting objects 
weighing ten pounds. 20 C.F.R. § 404.1567(b). A person who can meet these lifting requirements can 
perform light work only if he also can “do a good deal of walking or standing, or do some pushing and 
pulling of arm or leg controls while sitting.” Hays v. Sullivan, 907 F.2d 1453, 1455 n.1 (4th Cir. 1999). 
 
3 “Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying 
[objects] like docket files, ledgers, and small tools.” 20 C.F.R. § 404.1567(a). A person who can meet 
those lifting requirements can perform a full range of sedentary work if he or she can sit for about six 
hours and stand and/or walk for about two hours in a normal eight-hour workday. See Hancock v. 
Barnhart, 206 F. Supp. 2d 757, 768 (W.D. Va. 2002); SSR 96-9p, 1996 WL 374185, at *3 (July 2, 1996). 
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 The earliest treatment notes in the record are from March 10, 2011, at which time 

physicians at Virginia Commonwealth University (“VCU”) evaluated Lambert for pain radiating 

from his lower back into his right leg and in a band-like distribution across his ribcage on the 

right, along with right lower extremity numbness. R. 393–401. A CT myelogram of the lumbar 

spine, taken the previous month, showed a right paracentral disc bulge at L4-5 with mild 

neuroforaminal narrowing, broad based disc bulge at L5-S1 without significant stenosis of the 

neural foramina or central canal, and mild facet arthropathy bilaterally from L4 through S1. R. 

398, 400. Yaoming Gu, M.D., a pain management specialist at VCU, observed that Lambert 

exhibited tenderness in the lumbar paraspinal area, diminished sensation in the lateral aspect of 

his right leg, and subjective loss of balance in his right leg. R. 395. Dr. Gu assessed thoracic and 

lumbosacral neuritis and noted that Lambert’s chronic sural sensory deprivation was likely 

caused by his regional surgeries. R. 396. 

 Over the next several weeks, Dr. Gu administered medial branch blocks (“MBB”) and 

radiofrequency ablations (“RFA”) at L3, L4, and L5 on the right. R. 277–82. On April 28, 

Lambert reported that these procedures eliminated his leg pain, but he still experienced 

numbness in his leg and pain in his right flank. R. 390. He then underwent MBBs and RFAs at 

T12, L1, and L2 on the right, R. 273–76, and on June 16 he reported that these had improved his 

pain by about fifty percent, although by that point he once again was experiencing pain in his 

right lower extremity, R. 387. An electromyography (“EMG”) and nerve conduction study 

performed on July 29 showed no evidence of right leg denervation. R. 263–65. Dr. Gu 

administered a right L4 selective nerve root block on August 8, R. 271–72, but Lambert reported 

that this provided only about twenty-five percent relief from his pain, R. 385. Provocative 

discography, performed on September 28, revealed a broad-based annular tear at L4-5. R. 269–
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70, 407. At visits on October 14 and November 11, Lambert told Dr. Gu that his pain did not 

respond to Neurontin or use of a transcutaneous electrical nerve stimulation, typically called a 

“TENS” unit, but he got some relief with hydrocodone and Lyrica. R. 381–84. Dr. Gu noted that 

Lambert had an antalgic, unsteady gait, and he suggested that Lambert could benefit from 

placement of a spinal cord stimulator. Id. 

 Following the alleged onset date, Lambert next visited Dr. Gu on December 9. R. 379–

80. On examination, he exhibited tenderness in the paraspinals at L4-5, increased pain with 

forward flexion, and weak right knee extension, ankle dorsiflexion, and plantarflexion secondary 

to pain. R. 379. He had decreased sensation to light touch in the right leg, and Dr. Gu was unable 

to elicit deep tendon reflexes at the bilateral ankles. R. 379–80. Dr. Gu arranged for a spinal cord 

stimulator trial and continued Lambert’s prescriptions for Lyrica, Vicodin, and Flexeril. R. 380. 

He also noted that Lambert had been off work4 since November 15, and he recommended that 

Lambert limit himself to “light duty” until their next visit. Id. At that next visit, which took place 

on January 16, 2012, Lambert told Dr. Gu that he was still unable to work. R. 377–78. He also 

reported that his spinal cord stimulator trial was on hold because his insurance request was 

denied. Id. Dr. Gu noted that Lambert’s right flank pain may have been caused by pathology of 

the thoracic spine, R. 378, although X-rays showed no acute process, R. 404.  

 At their next visit on February 16, Dr. Gu recorded that Lambert would not be able to 

undergo placement of the stimulator and was not appropriate for surgical intervention, although 

he also stated that Lambert “declined” surgery. R. 374–75; see also R. 345 (stating that Dr. 

Cohen, an orthopedist, told Lambert that surgery would “only yield 60–40% results”); R. 398 

(“Dr. Cohen informed patient that surgery may not reduce pain.”). He noted that Lambert was 

                                                 
4 Up to that point, Lambert had worked as a manufacturing technician for a pharmaceutical company, 
which the VE classified at the medium to heavy level of exertion. R. 52–53, 59–60. 
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“unable to do light duty at this time per his current workplace report” and could not return to 

work, and he therefore recommended that Lambert undergo a physical therapy evaluation. R. 

375. On March 1, Lambert and Dr. Gu met to complete a disability form, and Dr. Gu noted that 

Lambert “had therapy evaluation for physical performance test5 with most likely a sedentary 

level and recommend aquatic exercise program.” R. 372. 

 John M. Wallman, P.T., evaluated Lambert’s functioning on March 6. R. 345–50. 

Lambert stated that he could sit for thirty minutes, but experienced severe pain after ten minutes; 

could walk only for ten to fifteen minutes; could not stand for longer than ten minutes; was 

severely limited in stooping secondary to right leg weakness; and could not sleep through the 

night without waking up at least five times. R. 346. On examination, Lambert had only fifty 

percent active range of motion of the lumbar spine with side bending and rotation and only 

twenty-five percent with extension. R. 347. Motor strength was 3+/5 to 4-/5 throughout the right 

lower extremity, and patellar and Achilles reflexes were diminished on the right. R. 347–48. 

Lambert had decreased sensation in the L4 and L5 dermatomes on the right, and he was tender to 

palpation of the right L3-S1 paraspinal muscles. R. 348. PT Wallman assessed that Lambert 

“appears to be really struggling with basic functional activities: he cannot sit, stand or walk more 

than 10–15 minutes before his pain substantially increases,” and he noted that aquatic therapy 

may be helpful in increasing Lambert’s range of motion and core strength. Id. 

 Lambert thereafter attended physical therapy about three times per week until mid-April. 

See R. 308–09, 311–18, 320–44. He informed Dr. Gu on March 19 that therapy had helped to 

improve his strength, but he still struggled with an unsteady gait. R. 370–71. Dr. Gu suspected 

that Lyrica may have contributed to Lambert’s gait difficulties and decided to taper him off that 

                                                 
5 It is not clear what Dr. Gu referred to here, as there is no record of a formal therapy evaluation prior to 
this date. 
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medication. R. 371. PT Wallman informed Dr. Gu in a letter dated April 13 that Lambert was 

doing well in therapy. R. 307. He could complete his exercises without an increase in pain so 

long as he remained in the pool, but his pain worsened when he got out of the water. Id. That 

same day, Lambert told Dr. Gu that his primary complaint was the pain in his mid-back that 

radiated around to his ribcage. R. 367–69. Although he was tender to palpation in that area, 

findings on examination were otherwise normal, and Lambert’s gait had improved after 

discontinuing Lyrica. R. 368. On April 29, Lambert was discharged from therapy to an 

independent pool program. R. 306.  

 In late April and early May, Lambert underwent MBBs and RFAs at T9, T10, and T11. 

R. 266–68. On May 17, he informed Dr. Gu that these reduced his pain by about twenty percent. 

R. 364–65. On examination, he had full strength of the lower extremities except for 

plantarflexion on the right; diminished reflexes at the right patella and Achilles; and tenderness 

to palpation in the right paramidline at approximately T9-10. R. 365. Dr. Gu ordered a thoracic 

spine MRI, id., which showed mild disc desiccation and intervertebral disc space narrowing of 

the mid-thoracic spine; normal appearing thoracic cord, canal, and neural foramen; and mild, 

nonspecific increased T2 signal within the right paraspinal musculature, which may have 

reflected strain, R. 402–03. 

 On May 22, Lambert commenced treatment for his anxiety, lower back pain, and right 

leg numbness with Whistler Mondesir, M.D., at Lynchburg Family Medicine. R. 357–61. Results 

on examination were generally normal except for lumbar spine tenderness and decreased 

sensation in the right lower leg. R. 359–60. Dr. Mondesir continued prescriptions for clonazepam 

and Prozac to treat Lambert’s anxiety; directed that Lambert continue physical therapy for his 

leg; and informed Lambert that he should continue treating his back pain with VCU pain 
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management. R. 360. Lambert followed up with Dr. Gu on June 8, continuing to complain of 

pain in his lower back with numbness in the leg and radiating pain to the right side of his ribcage, 

and he told Dr. Gu that he was unable to return to work because of persisting difficulties with his 

balance. R. 362–63. On examination, he had good manual muscle strength in the bilateral legs, 

but still had diffuse tenderness from T10 to L5 on the right, diminished sensation in the bilateral 

malleoli on the right, and no response to Dr. Gu’s attempts to elicit deep tendon reflexes. R. 362. 

Dr. Gu assessed thoracic spine facet spondylosis, noting that Lambert’s pain was returning after 

his latest RFAs, and lumbar disc disease associated with numbness in the leg, but with no clear 

etiology from an MRI showing significant nerve root impingement. R. 363. 

 Lambert visited Dr. Mondesir again on June 19, stating that clonazepam had helped 

improve his anxiety, but still complaining of pain and stiffness in his neck. R. 423–27. On 

examination, he appeared anxious and was tender in his lumbar spine, but he was not tender in 

his thoracic spine or neck, and his gait was normal. R. 425–26. Dr. Mondesir assessed that 

Lambert’s neck pain was likely caused by a muscle strain, initiated a trial of Buspar for his 

anxiety, and referred him to counseling for cognitive behavioral therapy.6 R. 426. He returned to 

Dr. Gu on July 11 and reported that his thoracic pain had resolved, although his lower back pain 

and right leg numbness were still present. R. 437–39. On examination, he had good range of 

motion in the cervical spine, upper extremities, hips, knees, and ankles; full strength with knee 

extension, dorsiflexion, and plantarflexion, but slightly dimished strength with hip flexion 

bilaterally secondary to pain; tenderness over the lumbar spine, but not over the thoracic spine; 

non-antalgic gait; and decreased sensation to light touch in parts of his right leg. R. 438. 

Examination findings were fully normal during a visit with Dr. Mondesir on July 20, R. 420, and 

                                                 
6 Lambert later told Dr. Mondesir that he never attended his counseling session because he forgot about 
the appointment. R. 419. 
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again at an August 9 follow-up visit with Dr. Gu, except for tenderness and painful range of 

motion of the lumbar spine, R. 435. 

 On November 28, Lambert visited Dr. Mondesir and informed him that Dr. Gu had 

changed practices and he was therefore visiting an orthopedist at the University of Virginia 

(“UVA”) for treatment of his back issues. R. 523–26. He described his current pain as 

originating in the neck and radiating to the left upper back and down the left arm, with slight 

weakness, tingling, and numbness. R. 523. On examination, he was tender in the neck and 

lumbar spine, and he had limited range of motion in the neck and thoracic spine. R. 524. His gait 

and sensation to light touch were normal. R. 524–25. Reflexes were brisk in the upper 

extremities, but Dr. Mondesir could not elicit reflexes in the lower extremities, which he thought 

could be related to Lambert’s history of ankle surgery. R. 525. Dr. Mondesir reviewed X-rays of 

Lambert’s neck that had been taken earlier and noted that the joint spaces were clear and 

osteophytes were present. Id. He prescribed Mobic and referred Lambert to neurosurgery and 

neurology for an EMG. Id. 

 Lambert treated with Rebecca D. Lehman, P.A., at UVA on December 7 and reported 

that his lower back pain and leg pain were bothering him equally, although he did not mention 

his neck pain. R. 448–49. On examination, his gait, strength, sensation, and reflexes in the lower 

extremities were all normal. R. 449. That day, Jon Marti, D.O., and Bennett A. Alford, M.D., 

reviewed an MRI of Lambert’s lumbar spine. R. 460–62. In their findings, Dr. Marti and Dr. 

Alford noted that at L4-5 there was disc desiccation with minimal disc height loss, a central/right 

paracentral disc protrusion with annular tear present that “contacts the right L5 nerve root, 

without displacing it,” no central canal stenosis, mild bilateral neural foraminal stenosis, and 

mild bilateral facet hypertrophy. R. 460. Under their impressions, Dr. Marti and Dr. Alford 
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recorded that the disc protrusion at L4-5 “closely approximates and may contact the right nerve 

root.” R. 460–61. They also noted mild facet arthrosis and a mild disc bulge at L5-S1 with no 

significant central canal or neural foraminal stenosis. Id. 

 On December 11, Lambert complained of lower back and neck pain, but Dr. Mondesir 

made normal findings on examination except for lumbar spine tenderness. R. 517–19. On 

December 13, Dr. Marti administered a transforaminal lumbar nerve block of the bilateral L5 

nerve roots, which reduced Lambert’s pain intensity from 8/10 prior to the procedure to 5/10 

immediately after the procedure. R. 477. The next day, Lambert returned to physical therapy and 

was evaluated by Andrew J. Tatom, P.T. R. 561–65. Lambert described his chief complaint as 

“tightness” originating at the top of his head and moving through the left side of his face and 

neck to his left arm, shoulder, and chest. R. 561. He described severe limitation in sleeping 

through the night (waking up three to five times per night) caused by his neck pain, moderate 

limitation in looking down, mild limitation in turning his head, and limitation in lifting caused by 

his lower back pain. Id. PT Tatom observed that Lambert held his head slightly bent to the side 

and rotated to the right. R. 562. He had decreased active range of motion of the cervical spine; 

4+/5 strength in the cervical myotomes, except for 4/5 strength in the left bicep; slightly 

decreased sensation in the C4-C6 dermatomes on the left; normal reflexes; and tenderness to 

palpation of the cervical spine. R. 562–63. Lambert continued with physical therapy through the 

end of January 2013 and stated that it provided some help with his neck pain and dysfunctions. 

See R. 540–60. 

 On December 24, Lambert visited Charles R. Joseph, M.D., a neurologist, for evaluation 

of his neck pain and upper extremity symptoms. R. 536–38.7 On examination, Lambert had 

                                                 
7 Dr. Joseph did not evaluate Lambert’s lumbar pain, but noted that it was being treated “conservatively.” 
R. 536. 
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normal muscle bulk, tone, and strength in the proximal and distal upper extremities; intact 

sensation throughout; and normal reflexes in the biceps, triceps, and brachioradialis. R. 536. 

Nerve conduction studies showed chronic, poorly localized left ulnar neuropathy, which 

appeared stable, but no cervical radiculopathy. Id. Needle examination of the C5 through T1 

myotomes suggested muscle spasm, but revealed no other remarkable findings. Id.  

 On January 11, 2013, Lambert presented to Anu Mehra, M.D., at Lynchburg Family 

Medicine, for treatment of his chronic radiating low back pain and right leg numbness, with an 

additional complaint of left leg spasms. R. 514–16. On examination, Lambert appeared 

uncomfortable and exhibited a rigid posture and unsteady gait. R. 515. His paraspinal muscles 

were tight, and he was tender over the thoracic and lumbar spine, with a hyperaesthetic area from 

L3 up to T11 that was very sensitive to touch. Id. Dr. Mehra started Lambert on Cymbalta for his 

pain and neuropathy, baclofen for his muscle spasm, and lidoderm patch for his hyperaesthetic 

area. Id. 

 On January 14, he treated with Scott Yang, M.D., and Joseph P. Gjolaj, M.D., at UVA. R. 

492–94. Lambert reported that his prior pain management had not helped with his back pain and 

right leg symptoms, but he denied any gait problems except for pain with prolonged activity. R. 

492. On examination, he was moderately tender in the lumbar paraspinals and had some 

diminished sensation of the right distal medial thigh, medial ankle, and lateral foot. R. 493. He 

had full strength in both lower extremities, 2+ symmetric patellar reflexes, and no balance issues 

with walking in the exam room. Id. An X-ray of the lumbar spine, taken that day, was 

unremarkable. R. 503. Dr. Yang noted that Lambert’s bilateral leg symptoms did not clearly 

correlate with his recent MRI, and he and Dr. Gjolaj determined that surgery was not indicated. 
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R. 494. Dr. Gjolaj noted that back pain related to degenerative disc disease is not effectively 

treated with surgery. Id. 

 Lambert followed up with Dr. Mondesir on January 24 and stated that his new 

medications had provided some improvement to his back pain and anxiety. R. 509–13. On 

examination, he had tenderness and reduced range of motion in the lumbar spine, was slow 

moving, and had an abnormal gait, but findings were otherwise unremarkable. R. 511. Dr. 

Mondesir put Lambert back on Lyrica and considered referral to a local pain management 

specialist. R. 512. Lambert returned to UVA on February 5 for treatment of his radiating pain 

and numbness in the lower back and right lower extremity. R. 597–600. He reported that over the 

course of his treatment, he had used Skelaxin, gabapentin, Lortab, Cymbalta, Lidoderm patches, 

baclofen, Mobic, ibuprofen, and Lyrica for his pain. R. 597–98. He exhibited mild discomfort 

with range of motion of the neck, tenderness across the lower back, limited range of motion in 

his back and right hip, and reduced sensation to light touch in the right leg. R. 599. He had 

normal reflexes and negative straight leg raise test. Id. Lambert was prescribed Medrol Dosepak 

and scheduled for trigger point injections. R. 600. 

 Lambert returned to UVA on April 19, complaining of pain radiating from his lower back 

to the bilateral lower extremities that worsened with standing after prolonged sitting and with 

activity. R. 600–01. On examination, he was tender at the lumbar paraspinals and upper gluteal 

muscles, right greater than left. R. 601. He had non-antalgic gait, and his lumbar range of motion 

was significantly limited by pain. Id. He had reduced sensation to light touch in the L5 

distribution on the right and 4/5 strength with right dorsiflexion, but otherwise had full strength 

and negative straight leg raise test. Id. He received trigger point injections in the bilateral 
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paraspinals and right gluteal muscles, id., and on April 30 he received an epidural steroid 

injection at L5-S1 on the right, R. 602.  

 On May 3, at a follow-up visit with Ward Gypson, M.D., at UVA, he reported that his 

right leg felt significantly stronger following the injection, but he still had pain in his right hip, 

groin, and back. R. 603–04. He was once again tender in the lumbar paraspinals and upper 

gluteal muscles, and he had significantly limited range of motion of the lumbar spine and some 

reduced range of motion in the right hip without pain. R. 603. His gait and coordination were 

normal. Id. An X-ray of the right hip showed minimal osteophyte formation, suggesting minimal 

degenerative change, but was otherwise normal. R. 608. Dr. Gypson provided additional trigger 

point injections in the bilateral lumbar paraspinals and right gluteal muscles. R. 604. 

 Lambert visited Dr. Gypson again on May 17, reporting that his radiating pain in the right 

lower extremity had returned and once again complaining of pain in right lower ribcage. R. 604–

06. Findings on examination were unchanged from his previous visit. R. 605. Dr. Gypson noted 

that Lambert’s lower back symptoms were consistent with components of right L5 radiculopathy 

and myofascial pain. Id. His hip symptoms seemed to be out of proportion with X-ray findings, 

and Dr. Gypson ordered an MRI arthrogram to rule out avascular necrosis or labral tear. R. 606. 

He also provided another round of trigger point injections. Id. On May 30, an MRI of Lambert’s 

right hip showed a nondisplaced superolateral labral tear. R. 610–11. 

 On June 6, Lambert visited Eric W. Carson, M.D., at UVA, for evaluation of his right hip 

pain and radiating lower back pain. R. 580–83. Examination of the right hip showed painful 

internal and external rotation, full strength, positive log roll, and no tenderness. R. 582. 

Lambert’s gait was normal. Id. Dr. Carson explained that Lambert’s hip pain was most likely a 

result of his back pain. R. 583. He recommended corticosteroid injection in the hip, id., which 
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was administered on June 12, R. 612. When Lambert followed up with Dr. Carson on August 2, 

he reported that the injection helped with his hip range of motion, but did not improve his pain. 

R. 583–86. On examination, he had positive straight leg raise test on the right, tension signs, and 

tight hamstrings. R. 585. Dr. Carson told Lambert that surgery was not recommended at this 

time. Id. 

 Lambert returned to Dr. Gypson on August 15, reporting that his back and leg pain felt 

worse than his hip and groin pain and that his trigger point injections provided only temporary 

relief. R. 586–89. On examination, he exhibited tenderness at the right costovertebral angle and 

the lumbar spine; decreased range of motion in the lumbar spine; sensory deficit at the medial 

right calf; negative straight leg raise test; and normal strength, muscle tone, coordination, gait, 

and reflexes. R. 588. Dr. Gypson expressed difficulty in identifying the primary generators of 

Lambert’s symptoms, noting that his right hip labral tear was likely not the worst component of 

his pain, his loss of sensation in the right leg might be attributable to his ankle surgeries, and his 

right flank pain did not correspond to a lumbar source. R. 588–89. Plain films of the thoracic 

spine showed mild degenerative changes of several of the upper thoracic vertebrae, with no 

evidence for neural foraminal narrowing. R. 613–14. MRI of the thoracic spine showed mild left 

paracentral disc protrusion at T3-4, which mildly deformed the ventral cord with minimal spinal 

canal stenosis. R. 614–15. 

 Lambert followed up with Dr. Gypson on September 13, reporting no change in his 

symptoms and that his worst pain was located just below the right iliac crest. R. 589–91. 

Findings on examination were unchanged from his previous visit. R. 590–91. Dr. Gypson noted 

that there appeared to be an inflammatory component to Lambert’s pain, and he scheduled a 

diagnostic (and he hoped therapeutic) injection for the right hip, R. 591, which was administered 
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on September 25, R. 616–17. Lambert returned to Dr. Gypson on December 5, reporting that his 

hip injection had provided relief for about two months. R. 591–93. He exhibited fully normal 

signs on examination. R. 593. Because it was too soon to repeat a steroid injection, Dr. Gypson 

referred Lambert for a right hip Synvisc injection, id., which was adminstered on December 16, 

R. 617–18.  

 On December 30, Lambert underwent an X-ray and an MRI of the cervical spine, which 

were unremarkable except for some chronic irregularity of the posterior process of C7. R. 645–

46. Lambert followed up with Marnie L. Hudson, PA-C, as described in a letter dated January 7, 

2014. R. 643–44. Lambert reported experiencing discomfort in his neck and occasional tingling 

in his bilateral arms, primarily while lying flat. R. 643. PA Hudson noted that Lambert’s neck 

pain was mainly mechanical in nature, and she was unsure what caused his tingling sensation, as 

she did not see any specific nerve root compression to account for this. Id. She provided a trial 

cervical facet blockade. Id. Lambert visited Dr. Carson for treatment of his hip pain on January 

9. R. 594–97. On examination, he had painful, reduced forward flexion and internal rotation of 

the right hip, normal gait, no tenderness, and full strength of the lower extremities. R. 596. Dr. 

Carson explained that Lambert’s description of “24/7” pain in his hip was not consistent with his 

labral tear, and he thought that some of the pain may be related to Lambert’s back. Id. 

 From mid-January to the end of February, Lambert underwent two MBBs and two RFAs 

of the cervical spine. R. 635–42. On March 19, he told Karen A. Burnham, M.D., that he was 

starting to see some improvement of the pain in his right neck and shoulder. R. 631–32. Findings 

on examination were unremarkable, including normal gait, normal posture, and range of motion 

of the cervical spine within normal limits. R. 631. Dr. Burnham referred Lambert for physical 

therapy targeted to the right cervical area. R. 632. 
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B. Medical Opinions 

 On January 29, 2014, William C. Andrews, M.D., an orthopedic surgeon, evaluated 

Lambert as part of his application for long-term disability benefits from his employer. R. 619–

30. Lambert told Dr. Andrews that he was “limited to less than sedentary existence,” being 

unable to lift more than five pounds, carry, push, pull, climb, crawl, kneel, or stoop, and he stated 

he experienced significant difficulty with his gait. R. 621. Lambert also reported that injections 

and medication provided some relief, but his symptoms were still persistent. Id. On examination, 

he had pain and palpable spasm of the cervical, thoracic, and lumbar spine. Id. In his upper 

extremities, he had “5-/5 weakness” of the deltoids and biceps; some spotty, non-dermatomal 

sensory irregularities; and full range of motion. Id. His left lower extremity was fully normal. Id. 

In his right lower extremity, he had “markedly positive” straight leg raise test, positive Lasègue 

sign, and “5-/5 weakness” in dorsiflexion, plantar flexion, and the quadriceps. Id. Lambert was 

unable to do single-leg stand or stand on his toes. Id. Dr. Andrews determined that Lambert 

could not walk any distance, carry anything, push, pull, climb, crawl, kneel, or use ladders. R. 

622. He found that Lambert’s back pain would cause him to need to change positions every 

thirty minutes. Id. Based on his findings, Dr. Andrews concluded that Lambert’s prognosis was 

poor and that he could not work even at the sedentary capacity. R. 622–23. 

 Dr. Andrews also submitted a checkbox form with his evaluation. R. 625–26. He stated 

that Lambert was capable of working at less than a sedentary level of exertion; could stand, walk, 

and climb stairs for less than thirty minutes in an eight-hour workday; and could not bend at the 

waist, squat at the knees, climb ladders, kneel, or crawl at all. R. 625. He did not check any box 

regarding Lambert’s capacity to sit, use foot controls, or drive. Id. Dr. Andrews found that 
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Lambert could frequently perform fine manipulation and feeling/tactile tasks; occasionally grasp, 

reach above the mid-chest, and reach at waist level; and never push or pull. R. 626. 

 On July 18, 2012, during initial review of Lambert’s application, DDS expert Richard 

Luck, Ph.D., evaluated Lambert’s alleged mental impairments and determined that they caused 

no more than mild limitations in performing activities of daily living, maintaining social 

functioning, and maintaining concentration, persistence, or pace. R. 71–72. Paula Nuckols, M.D., 

reviewed Lambert’s physical functioning and determined that he could lift or carry twenty 

pounds occasionally and ten pounds frequently; stand or walk for four hours and sit for six hours 

in an eight-hour workday; frequently balance, kneel, and crouch; and occasionally stoop, crawl, 

and climb ramps, stairs, ladders, ropes, or scaffolds. R. 73–74. In October 2012, as part of DDS’s 

reconsideration of Lambert’s application, Linda Dougherty, Ph.D., and Josephine Cader, M.D., 

reaffirmed the initial findings as to Lambert’s mental and physical functioning, respectively. R. 

82–85. 

C. Lambert’s Submissions and Testimony 

 As part of his application for benefits, Lambert submitted an undated self-report of his 

functioning, R. 220–27, as well as a third-party function report completed on June 10, 2012, by 

Annie Stewart, a friend, R. 194–204. They stated that on a typical day, Lambert could prepare 

simple meals and do light-duty household chores. R. 195, 220. His impairments rendered him 

unable to work at his old job, fish, hike, visit friends and family, or sleep through the night. R. 

196, 221. He had occasional difficulty with dressing, bathing, taking care of his hair, or other 

activities involving reaching, bending, sitting, or walking. Id. He could do laundry and light 

house cleaning, but could not do any outdoor work. R. 197, 222. Lambert did not go out often, 

but could drive and ride in a car, and he shopped for groceries about once per week. R. 198–99, 



19 
 

223. He had difficulty lifting, squatting, bending, standing, reaching, walking, sitting, kneeling, 

climbing stairs, concentrating, and completing tasks. R. 200, 225. He could walk only short 

distances—as little as one-tenth of a mile—before needing to rest for ten to twenty minutes. R. 

201, 225. 

 At the hearing before ALJ Mates, Lambert testified that his pain originated in his lower 

back around the beltline and radiated through his right buttocks and into the inside of his right 

groin. R. 48. He also described numbness radiating from his right calf into his toes. Id. He 

experienced some drowsiness from his medications, but otherwise did not have difficulty with 

side effects. R. 49. At most, he could drive for limited distances, stand for five to ten minutes, 

walk for fifteen to twenty minutes, and sit for fifteen to twenty minutes. R. 47, 49–50. He 

encountered extreme difficulty with bending at the waist and squatting at the knees. R. 50. He 

slept about three or four hours per night and had to take frequent breaks during the day. R. 51. 

He needed assistance with shopping and cleaning, and he had difficulty showering and tying his 

shoes. R. 51, 58. By the time he stopped working at his most recent job, his pain caused him to 

lose concentration and make simple mistakes. R. 54. 

IV. Discussion 

 On appeal, Lambert raises several objections to the ALJ’s decision to deny benefits. Most 

notably, he contends that the ALJ erred by failing to find that his back impairment met or 

medically equaled a listing, Pl.’s Br. 5–10, ECF No. 31; failing to discuss whether his right hip 

labral tear8 was a severe impairment, id. at 14–16; and assigning improper weight to medical 

opinions in the record, id. at 17–21. 

                                                 
8 This section of Lambert’s brief is actually titled, “THE ALJ ERRED IN FAILING TO FIND THE 
PLAINTIFF’S DEPRESSION, ANXIETY, WERE SEVERE MEDICALLY DETERMINABLE 
IMPAIRMENTS.” Id. at 14 (emphasis added). His argument, however, relates entirely to his hip, rather 
than his mental impairments. To the extent Lambert intends to argue that the ALJ should have found his 
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A. Listing 1.04 

 Lambert argues that his lumbar spine impairment meets Listing 1.04(A). The listings are 

examples of medical conditions that “ordinarily prevent a person from working” in any capacity. 

Sullivan v. Zebley, 493 U.S. 521, 533 (1990); see also 20 C.F.R. § 404.1525(a). A claimant’s 

severe impairment “meets” a listing if it “satisfies all of the criteria of that listing, including any 

relevant criteria in the introduction, and meets the [one-year] duration requirement.” 20 C.F.R. 

§ 404.1525(c)(3); see also Zebley, 493 U.S. at 530 (“For a claimant to show that his impairment 

matches a listing, it must meet all of the specified medical criteria. An impairment that manifests 

only some of those criteria, no matter how severely, does not qualify.”). 

 An adult claimant whose severe medically determinable impairment meets a listing is 

presumed disabled regardless of his or her vocational profile. 20 C.F.R. § 404.1525(a). Thus, 

proving “listing-level severity” requires the claimant to demonstrate a greater degree of physical 

or mental impairment than the baseline statutory standard of being unable to perform “substantial 

gainful activity.” Zebley, 493 U.S. at 532. A claimant who can satisfy a listing “is entitled to a 

conclusive presumption that he is [disabled].” Radford v. Colvin, 734 F.3d 288, 291 (4th Cir. 

2013) (emphasis added) (citing Bowen v. City of New York, 476 U.S. 467, 471 (1986)); accord 

20 C.F.R. § 404.1520(a)(4)(iii). Thus, the ALJ generally must identify the relevant listed 

impairments and “compare[] each of the listed criteria” to the medical evidence in the claimant’s 

record. Cook v. Heckler, 783 F.2d 1168, 1173 (4th Cir. 1986); see also Radford, 734 F.3d at 295. 

 To meet Listing 1.04(A), a claimant must demonstrate a disorder of the spine, such as 

degenerative disc disease, resulting in compromise of a nerve root or the spinal cord with 

                                                                                                                                                             
depression or anxiety to be severe, the record does not support such a finding. His treatment and 
complaints pertaining to his mental health symptoms were overwhelmingly mild, and, as the ALJ noted, 
these impairments did not cause more than minimal limitations in his ability to perform basic mental 
work activities, R. 22. 
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“[e]vidence of nerve root compression characterized by neuro-anatomic distribution of pain, 

limitation of motion of the spine, motor loss (atrophy with associated muscle weakness or 

muscle weakness) accompanied by sensory or reflex loss and, if there is involvement of the 

lower back, positive straight-leg raising test (sitting and supine).” 20 C.F.R. pt. 404, subpt. P, 

App. 1, § 1.04(A). These elements must also be present in conjunction with the duration 

requirement, i.e., “that the claimant has suffered or can be expected to suffer from nerve root 

compression continuously for at least 12 months.” Radford, 734 F.3d at 294. The Fourth Circuit 

in Radford rejected the Commissioner’s argument that the claimant must show that each element 

was present simultaneously and instead held that a claimant can meet the listing “by showing 

that he experienced the symptoms ‘over a period of time,’ as evidenced by ‘a record of ongoing 

management and evaluation.’” Id. (quoting 20 C.F.R. pt. 404, subpt. P, App. 1, § 1.00(D)). 

 Here, in assessing whether Lambert’s spine impairment met Listing 1.04(A), the ALJ 

merely recited the relevant standard and concluded that Lambert failed to meet that standard. See 

R. 23. Such a cursory analysis does little to help the Court evaluate whether the ALJ’s reasoning 

is supported by substantial evidence. See Lambert v. Colvin, No. 7:14cv171, 2016 WL 721523, 

at *4 (W.D. Va. Feb. 4, 2016) (citing Cook, 783 F.2d at 1173) (noting that an ALJ should 

“explain his rationale when determining whether a plaintiff’s specific injury meets or equals a 

listed impairment, when it is otherwise impossible to determine whether substantial evidence 

supports the finding”), adopted by 2016 WL 742122 (W.D. Va. Feb. 23, 2016). Nonetheless, 

discussion of the medical evidence in other sections of the written opinion may supplement the 

ALJ’s step-three analysis. See id. (“However, ‘it is not always necessary for the ALJ to present 

evidence under a particular step, as long as it is possible, from reading the ALJ’s decision in its 

entirety, to determine whether there was substantial evidence to support the ALJ’s conclusions.’” 
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(quoting Patterson v. Colvin, No. 4:12-1021, 2013 WL 4441986, at *5 (D.S.C. Aug. 15, 2013))). 

Here, the ALJ’s RFC discussion shows there is insufficient evidence in the record for Lambert to 

satisfy his burden of proving that he met all of the listing criteria. 

 Lambert contends that his December 7, 2012, MRI shows nerve root compression at L5. 

See Pl.’s Br. 7 (citing R. 460). He argues that the “findings” section of the MRI report, which 

states that his L4-5 disc protrusion “contacts the right L5 nerve root, without displacing it,” R. 

460, is sufficient to meet the listing requirement of nerve root compression and should take 

precedence over the “impression” section, which states that the disc protrusion “closely 

approximates and may contact the right nerve root,” R. 460–61 (emphasis added). The ALJ did 

not address this apparent discrepancy, and he misinterpreted the “impression” section as merely 

stating that the disc protrusion was “close” to the nerve root, without mentioning that it may have 

contacted the nerve root. R. 28. The Commissioner, meanwhile, points to subsequent MRIs, 

which showed no evidence of compression, as refuting these findings, Def.’s Br. 13–15, ECF 

No. 36, but the MRIs to which she refers concerned the thoracic and cervical spine, rather than 

the lumbar spine, R. 592, 643.  

 Notwithstanding these flaws in the ALJ’s and the Commissioner’s descriptions of the 

evidence, the merits of Lambert’s argument are still questionable. He does not explain why the 

“findings” section of the report should be controlling over the “impression” section, even though 

the entire MRI report was authored by the same doctors and the “impression” section would 

presumably represent their interpretation of the MRI. In addition, the caselaw does not support 

Lambert’s contention that any amount of contact with the nerve root, no matter how minor, 

satisfies the element of nerve root compression. See Dier v. Colvin, No. 13-CV-502S, 2014 WL 

2931400, at *3 (W.D.N.Y. June 27, 2014) (finding that evidence of possible contact with the 
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nerve root “does not demonstrate that any nerve roots were ‘compromise[d]’”); Cates v. Colvin, 

No. 12-CV-111-TLW, 2013 WL 5326516, at *5 (N.D. Okla. Sept. 20, 2013) (“[T]here is no 

medical evidence in the record, and the [MRI] report does not provide any, that an L4-5 disc 

herniation with right L5 nerve root contact is the equivalent of a spinal disorder that includes 

nerve root compromise.”); Pearson v. Colvin, No. 4:12-CV-23-FL, 2013 WL 3243550, at *10 

(E.D.N.C. June 26, 2013) (affirming the Commissioner’s argument “that there must be a clinical 

finding of compression and that mere contact with the spinal cord, as indicated in the MRI, is 

insufficient”); Reinhardt v. Astrue, No. 5:11cv73, 2012 WL 3562608, at *2 (W.D. Va. Aug. 16, 

2012) (“[B]oth of plaintiff’s MRIs . . . show that her herniated disc abutted and displaced the S1 

nerve root rather than compressed it.”), adopted by 2012 WL 4006328 (W.D. Va. Sept. 12, 

2012); Noble v. Astrue, No. 1:10-cv-02049 GSA, 2011 WL 5877036, at *6 (E.D. Cal. Nov. 22, 

2011) (noting that the claimant’s MRI “references only contact of the nerve root rather than 

compression thereof”); Taylor v. Astrue, No. 2:08cv32, 2009 WL 2462189, at *3 (W.D. Va. 

Aug. 10, 2009) (“Disc material was in contact with the right S1 nerve root, but caused no 

identifiable S1 nerve root compression or displacement.”). Accordingly, neither the “findings” 

nor the “impression” sections of the MRI report establish nerve root compression.  

 Furthermore, even if the Court accepts that Lambert has shown the existence of nerve 

root compression, he falls short of meeting the remaining elements of the listing. Although he at 

times exhibited signs that are consistent with some of the listing’s other requirements—including 

pain in a neuro-anatomic distribution, limited range of motion of the lumbar spine, and muscle 

weakness accompanied by loss of reflexes and sensation—objective findings and statements by 

his treating providers cast doubt on whether these are related to his lumbar degenerative disc 

disease. Dr. Gu, Dr. Mondesir, and Dr. Gypson all suggested that Lambert’s diminished 
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sensation and reflexes in his right leg could be attributable to his history of ankle surgeries, 

rather than being a product of his lumbar dysfunction. See R. 396, 525, 588. Lambert’s EMG and 

nerve conduction study did not show evidence of right leg denervation. R. 263. Dr. Gypson 

noted that Lambert’s right lower extremity symptoms were not consistent with L5 radiculopathy, 

even though imaging showed degenerative changes at that level, R. 588, and Dr. Gu found that a 

lumbar MRI did not show significant nerve root impingement that could be an etiology of these 

symptoms, R. 363.  

 In addition, Lambert has not shown that he had positive straight leg raising tests from 

both the seated and supine positions, as required by the listing. See 20 C.F.R. pt. 404, subpt. P, 

App. 1, § 1.00D (“Alternative testing methods should be used to verify the abnormal findings; 

e.g., a seated straight-leg raising test in addition to a supine straight-leg raising test.”); see also 

Shiplett v. Colvin, No. 5:15cv55, 2016 WL 6783270, at *10 (W.D. Va. Nov. 16, 2016) (finding 

that the claimant did not meet the listing because the record did not include proof of both forms 

of positive straight leg raise tests); Eli v. Colvin, No. CV 15-3214 FFM, 2016 WL 5719690, at *3 

(C.D. Cal. Sept. 29, 2016) (finding the claimant failed to meet this requirement where there was 

one example of positive supine straight leg raise with negative seated straight leg raise, and all 

other positive straight leg raise tests were not specific as to which method was used); Richardson 

v. Colvin, No. 2:14cv13354, 2015 WL 4772399, at *23 (S.D. W. Va. May 18, 2015) (“[W]hile 

Claimant had a few positive straight-leg raising tests, none of the tests were positive in both the 

seated and supine positions, as required by Listing 1.04A.”), adopted by 2015 WL 4772412 (S.D. 

W. Va. Aug. 12, 2015); Wyre v. Comm’r of Soc. Sec. Admin., No. 13-201-JWD-RLB, 2015 WL 

589738, at *6 (M.D. La. Feb. 11, 2015) (“[N]either of the two positive results indicate whether 

the tests were performed in both the seated and supine positions, as is required by the Listing.”); 
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Wilcox v. Astrue, No. 1:11-CV-853, 2012 WL 3238753, at *2–3 (N.D. Ohio Aug. 7, 2012) 

(affirming the ALJ’s determination that claimant did not meet the listing because the record was 

“absent of a positive straight-leg raise test in both the sitting and supine positions”). Although 

Lambert has had a number of positive (and negative) straight leg raise tests, those tests are not 

identified as sitting or supine. Therefore, substantial evidence supports the ALJ’s conclusion that 

Lambert did not meet the criteria for Listing 1.04(A). 

B. Severe Hip Impairment 

 Lambert also argues that the ALJ erred by failing to consider at step two whether his right 

hip labral tear was a severe impairment. The parties do not dispute that this was a medically 

determinable impairment established in the record, but they disagree as to whether the ALJ 

needed to assess whether it was severe. At step two, the ALJ determines whether a claimant has 

a “severe medically determinable physical or mental impairment . . . or a combination of 

impairments that is severe.” 20 C.F.R. § 404.1520(a)(4)(ii).  

[A]n impairment or combination of impairments is considered “severe” if it 
significantly limits an individual’s physical or mental abilities to do basic work 
activities; an impairment(s) that is “not severe” must be a slight abnormality (or a 
combination of slight abnormalities) that has no more than a minimal effect on the 
ability to do basic work activities. 
 

SSR 96-3p, 1996 WL 374181, at *1 (July 2, 1996); see also 20 C.F.R. §§ 404.1520(c), 

404.1522(a). This determination “requires a careful evaluation of the medical findings that 

describe the impairment(s) . . . and an informed judgment about the limitations and restrictions 

the impairment(s) and related symptom(s) impose on the individual’s physical and mental ability 

to do basic work activities.” SSR 96-3p, 1996 WL 374181, at *2. 

 The Commissioner argues that an ALJ’s step-two assessment is merely a threshold 

finding; thus, as long as the ALJ correctly identifies the existence of a single severe impairment 
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and proceeds to step three, it does not matter whether he assesses the claimant’s other 

impairments as severe. See Def.’s Br. 19. This argument goes too far. The ALJ’s analysis at step 

two does not stand in isolation, but rather should be consistent with the other findings in his 

opinion, including the claimant’s RFC. See Russell v. Barnhart, 58 F. App’x 25, 30 (4th Cir. 

2003) (“[T]he hypothetical question . . . must include those [impairments] that the ALJ finds to 

be severe.”); Jones v. Comm’r of Soc. Sec., No. 2:13cv5, 2014 WL 1584352, at *10 (W.D. Va. 

Apr. 21, 2014) (finding that the ALJ erred by failing to include any limitation in his hypothetical 

to the VE relating to the claimant’s carpal tunnel syndrome despite having found that this was a 

severe impairment); cf. Mascio v. Colvin, 780 F.3d 632, 637–38 (4th Cir. 2015) (noting that the 

hypothetical and RFC must be consistent with the ALJ’s findings at the earlier steps). He 

therefore needed to consider and properly assess whether Lambert’s medically determinable hip 

impairment was severe, and his failure to do so was error. 

 The inquiry does not end here, however. When an ALJ has found at least one severe 

impairment, any failure to find another impairment severe may be harmless if the ALJ considers 

all of the claimant’s impairments and related functional limitations in assessing how much work 

a claimant can still do. Kirkland v. Comm’r of Soc. Sec., 528 F. App’x 425, 427 (6th Cir. 2013); 

Delia v. Comm’r of Soc. Sec., 433 F. App’x 885, 887 (11th Cir. 2011); Carpenter v. Astrue, 537 

F.3d 1264, 1265–66 (10th Cir. 2008); Lewis v. Astrue, 498 F.3d 909, 911 (9th Cir. 2007); Powell 

v. Astrue, 927 F. Supp. 2d 267, 274–75 (W.D.N.C. 2013). Here, the ALJ acknowledged 

Lambert’s labral tear and treatment thereof in his recitation of the medical evidence. See R. 30. 

He also discussed Lambert’s hip pain in his RFC analysis, noting that injections were effective in 

controlling the pain. R. 32. This observation is accurate to a degree, as Lambert reported 

experiencing pain relief from injections, ranging from as little as a week up to two months. In 
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addition, the ALJ found that Lambert’s self-described daily activities—which would have 

implicitly accounted for all of his alleged impairments, including his hip pain—were inconsistent 

with his subjective description of his symptoms. R. 31.9 

 Furthermore, the record as a whole does not show that Lambert’s hip labral tear imposed 

any additional limitations beyond those attributable to his radiating lumbar back pain and right 

leg numbness, which the ALJ accounted for in his RFC determination. Dr. Gypson noted that 

Lambert’s hip was not as significant a driver of his pain as were his back and his leg. R. 587–88. 

Dr. Carson told Lambert the pain he experienced in his hip was likely a byproduct of his back 

pain, and he noted that Lambert’s descriptions of constant pain were not consistent with a labral 

tear. R. 583, 596. Additionally, as the ALJ accurately found, R. 30, physical examinations of 

Lambert’s hip revealed mostly normal findings, R. 593 (normal findings), 596 (pain upon flexion 

and rotation, but normal gait, no tenderness, and full strength). Thus, although the ALJ should 

have made a determination as to the severity of Lambert’s right hip labral tear, he adequately 

discussed the relevant treatment notes in his recitation of the medical evidence, and that 

discussion supports his finding that Lambert’s hip condition would not impose limitations 

beyond those set forth in his RFC. Accordingly, his error at step two was harmless. 

C. Opinion Evidence 

 Lambert next objects to the ALJ’s treatment of the opinion evidence, arguing that he 

should have given greater weight to opinions rendered by Dr. Andrews and Dr. Gu. An ALJ 

must consider and evaluate all opinions from “medically acceptable sources,” such as doctors, in 

the case record. 20 C.F.R. § 404.1527. The ALJ must explain the weight given to all medical 
                                                 
9 The ALJ’s reasoning here is justifiable to the extent he found that Lambert’s ability to do light chores, 
prepare simple meals, go outside, drive, and go shopping was inconsistent with his allegations of 
disabling pain. See R. 31. It is less clear why he also found that Lambert’s testimony that he could stand 
for five to ten minutes, walk for fifteen to twenty minutes, or sit for fifteen to twenty minutes at a time 
somehow undermined his claims of severe pain and functional limitation. See id. 
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opinions, Radford, 734 F.3d at 295–96, and his “decision ‘must be sufficiently specific to make 

clear to any subsequent reviewers the weight [he] gave’ to the opinion and ‘the reasons for that 

weight,’” Harder v. Comm’r of Soc. Sec., No. 6:12cv69, 2014 WL 534020, at *4 (W.D. Va. Feb. 

10, 2014) (citing SSR 96-2p, 1996 WL 274188, at *5 (July 2, 1996)). 

 1. Dr. Gu 

 In his written decision, the ALJ considered a number of Dr. Gu’s statements regarding 

Lambert’s capacity to return to work: his December 9, 2011, suggestion that Lambert limit 

himself to light duty until his next visit, R. 380; his February 16, 2012, note stating that Lambert 

could not do light duty or return to work, R. 375; his March 1, 2012, statement that Lambert had 

“likely a sedentary” level of physical functioning, R. 372; and his June 8, 2012,10 note stating 

that Lambert was unable to return to work because of issues with his balance, R. 363. R. 33. The 

ALJ gave these opinions “some weight, to the extent that they are supportive of light to 

sedentary work,” but gave them no weight to the extent they precluded work entirely, as this was 

not consistent with the record as a whole, including Dr. Gu’s own findings. Id. As to Dr. Gu’s 

statement that Lambert could not return to work because of problems with his balance, the ALJ 

found that this carried little weight because Lambert’s balance issues resolved after he 

discontinued Lyrica. Id.; see also R. 368 (noting that Lambert’s gait improved after he tapered 

off Lyrica). 

 Lambert argues that Dr. Gu’s findings were entitled to greater weight because of his 

treating relationship with Lambert and his specialty in neurology. Pl.’s Br. 20–21. The 

regulations classify medical opinions by their source: those from treating sources and those from 

non-treating sources, such as examining physicians and state-agency medical consultants. See 20 

C.F.R. § 404.1527(c). A treating physician’s opinion “is entitled to controlling weight if it is 
                                                 
10 The ALJ mistakenly referred to this statement as being made on May 8. R. 33. 
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well-supported by medically acceptable clinical and laboratory diagnostic techniques and is not 

inconsistent with the other substantial evidence in the record.” Mastro v. Apfel, 270 F.3d 171, 

178 (4th Cir. 2001); see also 20 C.F.R. § 404.1527(c)(2). Conversely, opinions from non-treating 

sources are not entitled to any particular weight. See 20 C.F.R. § 404.1527(c). An ALJ may 

reject a treating physician’s opinion in whole or in part if there is “persuasive contrary evidence” 

in the record. Hines, 453 F.3d at 563 n.2; Mastro, 270 F.3d at 178. The ALJ must “give good 

reasons” for discounting a treating physician’s medical opinion. 20 C.F.R. § 404.1527(c). 

Furthermore, in determining what weight to afford a treating source’s opinion, the ALJ must 

consider all relevant factors, including the relationship—in terms of length, frequency, and 

extent of treatment—between the doctor and the patient, the degree to which the opinion is 

supported or contradicted by other evidence in the record, the consistency of the opinion with the 

record as a whole, and whether the treating physician’s opinion pertains to his or her area of 

specialty. Id. 

 The ALJ’s explanation for the weight he gave Dr. Gu’s opinions is in some aspects 

unsatisfactory. For instance, as Lambert notes, see Pl.’s Br. 19–20, the ALJ inaccurately stated 

that Lambert’s balance issues resolved after he discontinued Lyrica, as Lambert exhibited poor 

balance during his examination with Dr. Andrews, see R. 621.11 Furthermore, the ALJ seemed to 

regard Dr. Gu’s opinions as accurate only to the extent they were consistent with his own RFC, 

which “gets things backwards,” as the opinion evidence should inform the RFC finding and not 

the other way around. Mascio, 780 F.3d at 639. 

 Nonetheless, any errors in the ALJ’s evaluation of Dr. Gu’s opinions are harmless 

because those opinions do not support a level of functioning more restrictive than that found by 
                                                 
11 Lambert’s argument is not wholly convincing either, however. The record shows that examination 
findings relating to Lambert’s balance and gait were typically normal, with the exception of Dr. 
Andrews’s finding that he had difficulty standing on one leg and on his toes. 
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the ALJ. First, in at least some instances, Dr. Gu’s expressions of Lambert’s functioning appear 

simply to reflect Lambert’s statements, rather than Dr. Gu’s own assessment. For example, Dr. 

Gu found that Lambert “was not able to return to work because of balance issues” after noting 

Lambert’s report that he had balance problems, but without making any related objective 

findings. See R. 362–63; see also R. 375 (“[T]he patient is unable to do light duty at this time per 

his current workplace report.”). A notation of a claimant’s subjective description of his 

symptoms is not a medical opinion. See Morris v. Barnhart, 78 F. App’x 820, 824–25 (3d Cir. 

2003) (citing Craig, 76 F.3d at 590 n.2) (“[T]he mere memorialization of a claimant’s subjective 

statements in a medical report does not elevate those statements to a medical opinion.”); 

Culpepper v. Astrue, No. 3:09-cv-397, 2010 WL 3259589, at *12 (M.D. Fla. Aug. 18, 2010) 

(finding that there was no medical opinion where the record contained treatment notes, including 

diagnoses, but no description of attendant work-related limitations and no separate opinion or 

medical source statement); Burden v. Astrue, 588 F. Supp. 2d 269, 275–76 (D. Conn. 2008) 

(finding that statements from doctor’s report were merely notes of self-reported symptoms, 

rather than a medical opinion). 

 Moreover, Dr. Gu never suggested that Lambert’s level of functioning was less than 

sedentary. Lambert emphasizes that the ALJ misread Dr. Gu’s recommendation of “light duty” 

as a limitation to “light work,” Pl.’s Br. 19, and it is plausible that Dr. Gu did not intend to 

invoke the “light” level of exertion as a term of art. This distinction is essentially meaningless, 

however, as Dr. Gu did not provide any explanation as to what he meant by “light duty.” His 

statement is too vague to have any probative value, and if he intended to suggest something more 

restrictive than light work he needed to elaborate further. Furthermore, at the time he made this 

statement Lambert was performing work at the medium to heavy level level, so any limitation to 
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“light duty” imposed by Dr. Gu pertaining to that job is not necessarily inconsistent with the 

ALJ’s RFC determination. Lambert also argues that Dr. Gu’s statement that Lambert “had 

therapy evaluation for physical performance test with most likely a sedentary level,” R. 372, 

should be read as incorporating PT Wallman’s evaluation, which in fact identified a much more 

limited level of functioning, R. 348. Pl.’s Br. 19. This reading is illogical, however, because PT 

Wallman’s evaluation postdates Dr. Gu’s statement, which instead seems to refer to some other 

source not contained in the record. See supra note 5. Lastly, the most restrictive statement Dr. Gu 

made—that Lambert could not return to his most recent job—is nonetheless consistent with what 

the ALJ found at step four. See R. 34–35. For these reasons, even if the ALJ’s explanation for the 

weight he gave Dr. Gu’s opinions was inadequate, remand is unnecessary because that evidence 

would not lead to a different conclusion. 

 2. Dr. Andrews 

 The ALJ gave Dr. Andrews’s opinion little weight, stating that it was inadequately 

supported, inconsistent with the limited physical findings and generally conservative treatment 

established in the record, and opined on the ultimate issue of disability that is reserved to the 

Commissioner. R. 33–34. As with his treatment of Dr. Gu’s opinion, part of the ALJ’s analysis 

here does not withstand scrutiny. He determined that Dr. Andrews made inconsistent statements 

by saying that Lambert was unable to work at the sedentary level and that he could work at a less 

than sedentary level. R. 34. As Lambert rightly notes, Pl.’s Br. 17–18, these statements can easily 

be read as consistent. Nonetheless, the ALJ’s analysis as a whole is well-reasoned and supported 

by substantial evidence.  

 Contrasting Dr. Andrew’s exam findings to those of other medical professionals, the ALJ 

noted that the longitudinal record showed limited physical findings. R. 34. This is somewhat of 
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an overstatement. Examinations regularly revealed tenderness and limited range of motion, 

sometimes with pain. On the other hand, although examinations occasionally showed diminished 

strength and reflexes, gait abnormalities, and positive straight leg raise tests, they typically 

revealed normal results in these areas. While Lambert exhibited some signs of impairment on 

examination, none are anywhere near as severe as would be expected in a claimant who, as Dr. 

Andrews suggested, could barely sit or stand and could not walk or lift anything at all. 

Additionally, Dr. Andrews’s conclusions suggest greater limitation than do Lambert’s own 

statements about his activities of daily living and functional ability. Likewise, in spite of 

Lambert’s arguments to the contrary, see Pl.’s Br. 18, the ALJ could reasonably regard his 

course of treatment, consisting of ablasions, injections, pain medication, and physical therapy 

(but not surgery), as conservative. See Dunn v. Colvin, 607 F. App’x 264, 272–75 (4th Cir. 

2015); Gregory v. Colvin, No. 4:15cv5, 2016 WL 3072202, at *5 (W.D. Va. May 6, 2016) (“It 

was reasonable for the ALJ to characterize [Plaintiff’s] course of treatment, consisting of pain 

medication, physical therapy, and steroid injections, as ‘conservative.’”), adopted by 2016 WL 

3077935 (W.D. Va. May 31, 2016); cf. Lewis v. Berryhill, --- F.3d ---, 2017 WL 2381113, at *8 

(4th Cir. 2017) (finding that the ALJ erred in describing the claimant’s course of treatment as 

conservative where that treatment included, among other things, the use of powerful analgesics, 

such as Fentanyl and Oxycodone, and multiple surgeries). This is particularly appropriate in light 

of statements by Lambert’s treating physicians characterizing his treatment as conservative. See 

R. 536, 580, 643.  

 Lambert also takes issue with the ALJ’s determination that other treatment providers did 

not find him to be as limited as Dr. Andrews did, and he instead points to opinions from Dr. Gu 

and PT Wallman. Pl.’s Br. 18. As to Dr. Gu’s opinions, as explained above, there is no reason to 
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find that these lend any credible support to Dr. Andrews’s findings. PT Wallman’s evaluation of 

March 6, 2012, specifically his statement that Lambert could not “sit, stand or walk more than 

10–15 minutes before his pain substantially increases,” R. 348, also does little to undermine the 

ALJ’s analysis. Nothing in PT Wallman’s treatment note suggests that this assessment was made 

based on his own observations, rather than Lambert’s reports; in fact, the assessment closely 

matches Lambert’s subjective description of his symptoms. Cf. R. 346 (describing Lambert’s 

subjective complaints). As such, even if PT Wallman were an acceptable source, his notes would 

not set forth a “medical opinion,” as Lambert suggests. Furthermore, this evaluation was still less 

restrictive than Dr. Andrews’s assessment that Lambert could not walk at all or stand for more 

than thirty minutes a day. For these reasons, I find that substantial evidence supports the ALJ’s 

decision to give little weight to Dr. Andrews’s opinion. 

D. Other Alleged Errors 

 Lambert argues other, miscellaneous errors in the ALJ’s opinion, none of which warrant 

remand. He contends that the ALJ erred by failing to explain why his RFC finding allowed for 

standing or walking about six hours per day, R. 23, despite giving controlling weight to the DDS 

reviewers, who found that Lambert was limited to standing or walking for four hours per day, R. 

34, and also including a maximum of four hours’ standing or walking in his hypothetical posed 

to the VE, R. 60. Pl.’s Br. 12–13. Any inconsistency here is harmless, however, because the VE 

considered a hypothetical that presented the more restrictive limitation (and was otherwise 

consistent with the RFC) and still identified light and sedentary jobs that Lambert could perform. 

R. 60–61. Thus, even with an RFC providing for only four hours of standing or walking per day, 

the ALJ would have reached the same conclusion at step five. See Kersey v. Astrue, 614 F. Supp. 

2d 679, 696 (W.D. Va. 2009) (“Errors are harmless in social security cases when it is 
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inconceivable that a different administrative conclusion would have been reached absent the 

error.”). 

 Lambert also contends that the hypothetical and RFC failed to account for his alleged 

difficulty with maintaining concentration as a result of his pain. Pl.’s Br. 22–23. He does not, 

however, point to any medical evidence suggesting that he actually experienced this type of 

limitation. Furthermore, the ALJ considered Lambert’s ability to maintain concentration, 

persistence, or pace at step two and found that he had only mild difficulties in this area, R. 22, 

and Lambert has not suggested that this finding was erroneous. Accordingly, it was proper for 

him to omit any specific limitation relating to concentration from the hypothetical and the RFC. 

V. Conclusion 

 For the foregoing reasons, I find that substantial evidence supports the Commissioner’s 

final decision. Accordingly, I respectfully recommend that Lambert’s Motion for Summary 

Judgment, ECF No. 30, be DENIED, the Commissioner’s Motion for Summary Judgment, ECF 

No. 35, be GRANTED, and the Commissioner’s final decision be AFFIRMED. 

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
 
Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 



35 
 

directed to transmit the record in this matter to the Honorable Jackson L. Kiser, Senior United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record. 

      ENTER: June 22, 2017 

       
      Joel C. Hoppe 
      United States Magistrate Judge 
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