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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Harrisonburg Division 
 
KENNETH D. LIGGINS,    ) 
 Plaintiff,     ) Civil Action No. 5:16-cv-41 
       ) 
v.       )  REPORT & RECOMMENDATION 
       ) 
J. MIKE HOLBERT, et al.,    ) By:  Joel C. Hoppe 
 Defendants.     ) United States Magistrate Judge 

 
This matter is before the Court on pro se Plaintiff Kenneth D. Liggins’s motions for 

default judgment and motion for hearing. ECF Nos. 9, 10, 12. Defendants responded to the first 

motion for default judgment. ECF No. 11. For the reasons stated herein, the undersigned 

magistrate judge RECOMMENDS that the presiding district judge DENY Liggins’s motions.1 

I. Background 

In his Complaint, Liggins alleges that Defendants violated his civil rights by conspiring 

to remove and removing him as President of the Josephine Improvement Association, Inc., for 

discriminatory reasons. Compl., ECF No. 1. Liggins listed a Berryville, Virginia address as his 

address of record for the case. Id. at 9; see also Docket Sheet. Defendants were served with the 

Complaint on September 9, 2016, and their responses were due by September 30. Summons, 

ECF No. 4. 

On September 30, Defendants filed a motion to dismiss and brief in support. ECF Nos. 5, 

6. The certificates of service for both filings list Liggins’s address of record. See id. That same 

day, the Court issued a Roseboro Notice advising Liggins that he needed to respond to the 

motion to dismiss in an appropriate fashion if he wished to continue with the case. ECF No. 7. 

                                                 
1 The presiding district judge referred to me all non-dispositive motions pursuant to 28 U.S.C. § 
636(b)(1)(A) and all dispositive motions for report and recommendation pursuant to 28 U.S.C. § 
636(b)(1)(B). ECF No. 8. 
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Liggins has not responded to the motion to dismiss, but instead he filed his first motion 

for default judgment. Liggins contends that the Defendants did not timely serve on him their 

motion to dismiss. Pl.’s Mot. for Default Judgment 2, ECF No. 9. Liggins then asserts that 

Defendants are in default, and default judgment should be entered against them. Id.  

Defendants filed a response in opposition to the motion for default judgment. ECF No. 

11. Accompanying their response were affidavits from their counsel of record and a legal 

assistant, both of whom had some role in serving the motion to dismiss. ECF Nos. 11-1, 11-2. 

They assert that the motion to dismiss and brief in support were sent by first class mail to 

Liggins’s address of record, and they provide postage and other records in support of their 

affidavits. Id.  

Liggins did not reply to the Defendants’ brief in opposition. Instead, he filed a second 

motion for default judgment, again contending that he was not served with the motion to dismiss 

and submitting an affidavit stating the same. ECF No. 12. 

II. Discussion 

A defendant must serve a responsive pleading or a motion under Rule 12 of the Federal 

Rules of Civil Procedure within twenty-one days after being served with a summons and 

complaint. Fed. R. Civ. P. 12(a), (b). “When a party against whom a judgment for affirmative 

relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or 

otherwise, the clerk must enter the party’s default.” Fed. R. Civ. P. 55(a).  Before a party can 

obtain a default judgment under Rule 55(b)(1) or (2), the clerk must have entered default. 10A 

Charles Allen Wright, et al., Federal Practice and Procedure § 2682 (4th ed. 2016).  

Liggins’s motion for default must be denied. First, the Clerk has not entered default 

against Defendants. Thus, Liggins’s request for default judgment is premature. Second, as the 
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Docket Sheet itself makes clear, Defendants’ motion to dismiss was timely filed on September 

30. Thus, they are not in default.  

Moreover, based on the affidavits of counsel for Defendants, it appears that they took 

reasonable and customary steps to effect service of the motion to dismiss and brief in support on 

Liggins. It is regrettable that these papers apparently did not reach Liggins, but any fault for the 

lack of service is not attributable to Defendants. Moreover, only several weeks have passed since 

the motion to dismiss was filed, and the Court has extended the time for Liggins to file his 

opposition. ECF No. 13. Thus, Liggins has not shown that he suffered prejudice from the 

apparent lack of service.  

Because the motions for default judgment can be decided based on the parties’ filings, a 

hearing is not necessary. 

III. Conclusion 

 For the foregoing reasons, I recommend that the presiding district judge DENY Liggins’s 

motions for default judgment and motion for hearing. ECF Nos. 9, 10, 12. 

Notice to Parties 

Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 

 



4 
 

Failure to file timely written objections to these proposed findings and recommendations 

within fourteen (14) days could waive appellate review.  

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record and unrepresented parties. 

      ENTERED: October 26, 2016 

       
Joel C. Hoppe 
United States Magistrate Judge 


	Notice to Parties

