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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Harrisonburg Division 
 
UNITED STATES OF AMERICA  )    
      ) Criminal Action No. 5:02cr30089-02 
      ) 
v.      )   REPORT & RECOMMENATION  

)  
JUNIOUS OMAR SHAW,   ) By: Joel C. Hoppe 
 Defendant    )   United States Magistrate Judge 
  
 This matter is before the Court on the United States of America’s motion, under 18 

U.S.C. § 3613A, to find that Defendant Junious Omar Shaw is in default on payment of his 

criminal restitution judgment and to hold Shaw in civil contempt of court. Mot., ECF No. 46; see 

Oral Orders, ECF Nos. 50, 52; 18 U.S.C. § 3613A(b)(1); Fed. R. Crim. P. 59(b)(1). The United 

States filed its motion via CM/ECF on September 9, 2022. Mot. 4; see Fed. R. Crim. P. 47(a), 

49(b)(1)–(2). The United States did not attempt to serve Shaw, who is unrepresented in post-

judgment proceedings, with a paper copy of the Motion. Mot. 4 (counsel for the United States 

certifying that, “upon entry of the proposed Order” granting the government’s request for a 

hearing, ECF No. 46-2, counsel “will serve the United States’ Motion to Dismiss [sic] and the 

Order via United States Postal Service” on Shaw at a street address in Oxford, North Carolina); 

see Fed. R. Civ. P. 49(a)(1), (4)(C) (requiring “any written motion” to be served on every party 

and allowing service by mailing a paper copy of the motion to the person’s last known address). 

The Court subsequently mailed paper copies of five orders or notices related to this Motion to 

Shaw at his last known street address in Oxford, North Carolina, ECF No. 40. See Oral Order 

(Nov. 4, 2022), ECF No. 50; Notice of Hearing (Nov. 4, 2022), ECF No. 51; Oral Order (Nov. 

22, 2022), ECF No. 52; Notice Cancelling Hearing (Nov. 22, 2022); Notice of Hearing (Dec. 7, 

2022), ECF No. 54. There is no indication on the docket that Shaw did not receive those mailings 
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or that Shaw is otherwise unaware of the government’s Motion. See Fed. R. Crim. P. 

49(a)(4)(C). On December 16, 2022, I held a hearing by video conference at which counsel for 

the United States appeared and argued. Shaw did not appear for the hearing.  

I. Background  

 In April 2003, Shaw pleaded guilty to one count of bank robbery by force or violence, in 

violation of 18 U.S.C. § 2113(a). See ECF Nos. 24, 26. Shaw’s co-defendant, Rodney Van 

Cooke, pleaded guilty to one count of bank robbery by force or violence, 18 U.S.C. § 2113(a), 

and one count of conspiracy to defraud the United States, in violation of 18 U.S.C. § 371. On 

July 31, 2003, the Honorable Samuel G. Wilson sentenced Shaw to 71 months’ imprisonment 

followed by three years’ supervised release and $11,110.00 in restitution payable the victim, 

Planters Bank. See J. in a Crim. Case 2–3, 6 (entered Aug. 12, 2003), ECF No. 30. Shaw’s 

judgment order contains the following “special instructions regarding the payment of criminal 

monetary penalties” imposed: 

The restitution in the amount of $11,110.00 is due immediately. However, if the 
deft. is unable to pay restitution immediately, restitution shall be made in monthly 
installments of $100 beginning 90 days after imposition of sentence. No payment 
shall be required after the sum of the amounts actually paid by all defendants has 
fully covered the compensable injury. 
 

Id. at 7 (emphasis added). The judgment order entered in Cooke’s criminal case contains 

identical language. See Letter Mot. from R. Cooke Req’g Am. Payment Sched. (Apr. 25, 2005), 

ECF No. 34, at 2; Order of Apr. 29, 2005 (denying the same), ECF No. 35. By statute, Shaw’s 

“liability to pay restitution shall terminate” 20 years from the entry of judgment or 20 years after 

he is released from prison, whichever is later. 18 U.S.C. § 3613(b).  

The United States asserts that Shaw has made only two $25 payments towards restitution, 

both “in 2007 while he was in prison.” Mot. 1; see Mot. Ex. A (payment history), ECF No. 46-1. 
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“The government has sought payment from Shaw several times and has unsuccessfully attempted 

to obtain payment of financial information from Shaw.” Mot. 1–2. In 2020 and 2021, the United 

States sent Shaw “five letters . . . attempting to obtain his financial information. Three of those 

letters were returned as being incorrect addresses. Each time, the government identified a new 

address and sent the letter to a new address. The government also sent Shaw four additional 

letters in 2022, but [it] has received no response.” Id. at 3. At the hearing, counsel for the 

government further represented that the United States Attorney’s Office mailed Shaw a copy of 

their standard “Financial Statement of Debtor” form, see ECF No. 55, six times over the past two 

years, and had asked Shaw to come to the office for an informal judgment debtor exam. He did 

not respond. As of September 2022, “Shaw owe[d] $7,847.63 to the one victim.” Mot. 2. 

II. The Legal Framework 

 The United States asks the Court to find that Shaw “is in default on a payment of . . . 

restitution” and to “hold [him] in [civil] contempt of court” for that failure under § 3613A(a)(1). 

See Mot. 2–3. “A fine or payment of restitution is in default if a payment is delinquent for more 

than 90 days.” 18 U.S.C. § 3572(i) (emphasis added). “A fine or payment of restitution is 

delinquent if a payment is more than 30 days late.” Id. § 3572(h) (emphasis added). Thus, a 

payment of restitution is in default if a payment is more than 120 days late. See id. § 3752(h), (i). 

“Notwithstanding any installment schedule, when a fine or payment of restitution is in default, 

the entire amount of the fine or restitution is due within 30 days after notification of the default, 

subject to the provisions of [18 U.S.C. §] 3613A.” Id. § 3752(i).  

Section 3613A gives the court several options “[u]pon a finding that the defendant is in 

default on a payment of a fine or restitution[.]” Id. § 3613A(a)(1). As most relevant here,  
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the court may . . . hold the defendant in contempt of court, enter a restraining order 
or injunction . . . enter or adjust a payment schedule, or take any other action 
necessary to obtain compliance with the order of a fine or restitution.  

In determining what action to take, the court shall consider the defendant’s 
employment status, earning ability, financial resources, the willfulness in failing to 
comply with the fine or restitution order, and any other circumstances that may 
have a bearing on the defendant’s ability or failure to comply with the order of a 
fine or restitution. 

Id. § 3613A(a)(1)–(2). According to the United States, holding Shaw in civil “contempt is an 

appropriate remedy in this situation” because it will “send a message to Shaw that repayment of 

his criminal restitution to the victims [sic] of his criminal conduct is paramount.” Mot. 3 (citing 

United States v. Chusid, 372 F.3d 113, 116–17 (2d Cir. 2004)). It also asks the Court to “further 

order production of Shaw’s financial information and order a schedule of payments based on that 

financial information.” Id.  

In the Fourth Circuit, “[c]ivil contempt hearings employ a burden-shifting framework.” 

CPFB v. Klopp, 957 F.3d 454, 461 (4th Cir. 2020). The moving party “must first prove each of 

these elements by clear and evidence: (1) the existence of a valid court order; (2) the order was in 

the moving party’s ‘favor’; (3) a knowing violation of the terms of the order; and (4) the moving 

party suffered harm from the violation.” Id. “Once the movant establishes these elements, the 

burden shifts to the defendant to show good faith in making all reasonable efforts to comply with 

the [underlying] order.” Id. at 461–62 (cleaned up). “A defendant who fails to meet this burden 

may be held in civil contempt.” Id. at 462. The next issue “is one of remedy.” In re Gen. Motors 

Corp., 61 F.3d 256, 259 (4th Cir. 1995). “The appropriate remedy for civil contempt is within the 

court’s broad direction,” id., but it should further “either or both of two purposes: to coerce the 

defendant into compliance with the court’s order, and to compensate the [movant] for losses 

sustained” from defendant’s contempt, United States v. United Mines Workers of Am., 330 U.S. 

258, 303–04 (1947) (emphasis added). Conversely, “criminal contempt sanctions are intended to 
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vindicate the authority of the court by punishing the contemnor and deterring future litigants’ 

misconduct.” Bradley v. Am. Household Inc., 378 F.3d 373, 378 (4th Cir. 2004) (cleaned up).  

Separately, § 3613A would allow the Court to order production of a defendant’s financial 

information and to implement or modify a payment schedule based on that information simply 

upon finding the defendant is in default on a payment of restitution and considering certain 

factors and any other circumstances relevant to the defendant’s ability or failure to comply with 

the restation order. See 18 U.S.C. § 3613A(a)(1)–(2). Holding the defendant in civil contempt is 

not necessary. Cf. Chusid, 372 F.3d at 116–17 (concluding the district court did not abuse its 

discretion in holding defendant in contempt for defaulting on his court-ordered restitution 

obligations and ordering that the defendant be “incarcerated for civil contempt” until such time 

that he either satisfied his payment obligations or showed the court that “he has taken all 

reasonable bona fide steps available to him” to do so where defendant had “engaged in an 

extended campaign of obfuscatory and even deceptive conduct in attempt to avoid his restitution 

. . . obligations”). 

III. Findings & Recommendation  

 The criminal judgment entered in Shaw’s case required Shaw and/or Cooke to pay 

$11,110 in restitution “immediately” upon entry of judgment in August 2003. J. in a Crim. Case 

6. Neither defendant paid that amount. Thus, Shaw’s criminal restitution order requires him to 

pay $100 each month beginning in or around October 2003 and continuing until “the sum of the 

amounts actually paid by all defendants has fully covered the compensable injury.” J. in a Crim. 

Case 6. By statute, Shaw’s “liability to pay restitution shall terminate” 20 years from the entry of 

judgment in August 2003, or 20 years after he is released from prison, whichever is later. 18 
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U.S.C. § 3613(b). Shaw was released from prison in March 2008. See ECF No. 40. He remains 

liable for any unpaid balance until March 2028. 

Shaw has made two $25 payments since judgment was entered—one in June 2007 and 

the other in September 2007. See Mot. Ex. A. Both were made through the Bureau of Prisons’ 

inmate payment system. See id.; J. in a Crim. Case 7. Shaw’s restitution payments have been 

“delinquent,” i.e., more than 30 days late, 18 U.S.C. § 3572(h), for the last nineteen years—far 

longer than the “more than 90 days” required to show default under § 3572(i). See Mot. 2. 

Accordingly, Shaw is in default on a payment of restitution. 18 U.S.C. § 3613A(a)(1).  

Having found that Shaw is in default on his restitution payments, the Court may hold 

Shaw in contempt of court, enter or adjust a payment schedule, “or take any other action 

necessary to obtain [Shaw’s] compliance” with the restitution order. 18 U.S.C. § 3613A(a)(1). In 

determining what action to take, the Court must consider Shaw’s employment status, earning 

ability, financial resources, his willfulness in failing to make restitution payments as required, 

and any other circumstances that may be relevant to Shaw’s ability or failure to comply with the 

restitution order. Id. § 3613A(a)(2).    

The government’s motion does not mention or otherwise address any of the threshold 

elements required to support a civil contempt finding. See generally Mot. 1–3. At the hearing, 

counsel for the United States conceded that § 3613A allows the Court to “order production of 

Shaw’s financial information and order a schedule of payments based on that financial 

information,” id. at 3, simply upon finding that Shaw “is in default” on payments owed. See 18 

U.S.C. § 3613A(a)(1). Holding Shaw in contempt of court is not necessary. See id. Additionally, 

the Court has no information about Shaw’s employment status, earning ability, financial 

resources, or other relevant circumstances because Shaw has not responded to the government’s 
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repeated letters asking him to produce that information. At this point, ordering Shaw to produce 

his financial information by a specific deadline—along with a warning that the United States 

may renew its contempt motion if Shaw does not do so—is a first “necessary [step] to obtain 

[his] compliance” with the criminal restitution order. 18 U.S.C. § 3613A(a)(1). The Court also 

will be in better position to “order a schedule of payments based on that financial information,” 

Mot. 3, after Shaw produces it. See id. § 3613A(a)(2).  

IV. Conclusion 

 For the foregoing reasons, I respectfully recommend that the United States’s Motion, 

ECF No. 46, be GRANTED in part and DENIED without prejudice in part as follows: 

1. Enter an Order a finding that Defendant Junious Omar Shaw is in default on a 

payment of restitution under 18 U.S.C. § 3613A(a)(1);  

2. Direct Shaw to make a payment of $100 a month until “the sum of the amounts 

actually paid by all defendants has fully covered the compensable injury” as set forth 

in the Judgment Order. 

3. Order Shaw to complete the Financial Statement of Debtor form filed in the case 

docket at ECF No. 55, and to return the completed form and any required attachments 

to the United States Attorney’s Office for the Western District of Virginia (310 First 

Street SW, Suite 906, Roanoke, Virginia 24008) within thirty (30) days from entry of 

the Order finding Shaw in default; and  

4. Deny the Motion without prejudice in all other respects.    

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
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proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
 

Failure to file timely written objections to these proposed findings and recommendations within 

14 days could waive appellate review. At the conclusion of the 14-day period, the Clerk is 

directed to transmit the record in this matter to the presiding United States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to counsel of 

record and the pro se Defendant at his address of record. 

       ENTERED: January 26, 2023 

        
       Joel C. Hoppe 
       United States Magistrate Judge 


