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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Charlottesville Division 
 

YOLANDA A.,1    )  
  Plaintiff,   ) Civil Action No. 3:18-cv-00083 
      ) 
v.      ) REPORT & RECOMMENDATION 
      )  
SOCIAL SECURITY    )  By: Joel C. Hoppe 
ADMINISTRATION,    )  United States Magistrate Judge  
  Defendant.   )    

 Plaintiff Yolanda A., appearing pro se, asks the Court to review the Commissioner of 

Social Security’s final decision denying her claims for disability insurance benefits (“DIB”) and 

supplemental security income (“SSI”) under Titles II and XVI of the Social Security Act (the 

“Act”), 42 U.S.C. §§ 401–434, 1381–1383f. ECF No. 2. The case is before me under 28 U.S.C. 

§ 636(b)(1)(B). ECF No. 10. Having considered the administrative record, the parties’ filings, 

and the applicable law, I find that the Commissioner’s final decision is supported by substantial 

evidence and should be affirmed.  

I. Standard of Review 

The Social Security Act authorizes this Court to review the Commissioner’s final 

decision that a person is not entitled to disability benefits. 42 U.S.C. §§ 405(g), 1383(c)(3); see 

also Hines v. Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, is 

limited—it may not “reweigh conflicting evidence, make credibility determinations, or substitute 

[its] judgment” for that of agency officials. Hancock v. Astrue, 667 F.3d 470, 472 (4th Cir. 

2012). Instead, a court reviewing the merits of the Commissioner’s final decision asks only 

 
1 The Committee on Court Administration and Case Management of the Judicial Conference of the 
United States has recommended that, due to significant privacy concerns in social security cases, federal 
courts should refer to claimants only by their first names and last initials.  
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whether the Administrative Law Judge (“ALJ”) applied the correct legal standards and whether 

substantial evidence supports the ALJ’s factual findings. Meyer v. Astrue, 662 F.3d 700, 704 (4th 

Cir. 2011); see Riley v. Apfel, 88 F. Supp. 2d 572, 576 (W.D. Va. 2000) (citing Melkonyan v. 

Sullivan, 501 U.S. 89 (1991)). 

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept 

as adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971). It is 

“more than a mere scintilla” of evidence, id., but not necessarily “a large or considerable amount 

of evidence.” Pierce v. Underwood, 487 U.S. 552, 565 (1988). Substantial evidence review 

considers the entire record, and not just the evidence cited by the ALJ. See Universal Camera 

Corp. v. NLRB, 340 U.S. 474, 487–89 (1951); Gordon v. Schweiker, 725 F.2d 231, 236 (4th Cir. 

1984). Ultimately, this Court must affirm the ALJ’s factual findings if “conflicting evidence 

allows reasonable minds to differ as to whether a claimant is disabled.” Johnson v. Barnhart, 434 

F.3d 650, 653 (4th Cir. 2005) (per curiam). However, “[a] factual finding by the ALJ is not 

binding if it was reached by means of an improper standard or misapplication of the law.” 

Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 1987). 

A person is “disabled” within the meaning of the Act if he or she is unable to engage in 

“any substantial gainful activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months.” 42 U.S.C. §§ 423(d)(1)(A), 

1382c(a)(3)(A). Social Security ALJs follow a five-step process to determine whether a claimant 

is disabled. The ALJ asks, in sequence, whether the claimant (1) is working; (2) has a severe 

impairment that satisfies the Act’s duration requirement; (3) has an impairment that meets or 

equals an impairment listed in the Act’s regulations; (4) can return to his or her past relevant 
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work based on his or her residual functional capacity; and, if not (5) whether he or she can 

perform other work. See Heckler v. Campbell, 461 U.S. 458, 460–62 (1983); Lewis v. Berryhill, 

858 F.3d 858, 861 (4th Cir. 2017); 20 C.F.R. §§ 404.1520(a)(4), 426.920(a)(4).2 The claimant 

bears the burden of proof through step four. Lewis, 858 F.3d at 861. At step five, the burden 

shifts to the agency to prove that the claimant is not disabled. See id. 

II. Procedural History 

 In September 2015, Yolanda filed for DIB and SSI alleging that she was disabled by 

systemic lupus erythematosus, bilateral knee chondromalacia, bursitis, arthritis, an umbilical 

hernia, and kidney disease. See Administrative Record (“R.”) 71, 81,194–95, 196–99, 214, ECF 

No. 8. Yolanda was thirty-five years old, or a “younger person” under the regulations, when she 

allegedly became disabled on August 29, 2015. R. 71, 81, 211; 20 C.F.R. §§ 404.1563(c), 

416.963(c). Disability Determination Services (“DDS”), the state agency, denied her claims 

initially that October, R. 71–92, and upon reconsideration in March 2016, R. 93–114. In 

September 2017, Yolanda appeared with counsel and testified at an administrative hearing before 

ALJ Brian Rippel. R. 32–70. A vocational expert (“VE”) also testified at this hearing. R. 58–70. 

 ALJ Rippel issued an unfavorable decision on January 10, 2018. R. 15–26. He found that 

Yolanda had not done substantial gainful activity (“SGA”) since August 29, 2015, but that she 

had received unemployment benefits during the fourth quarter of that calendar year. R. 18 (citing 

R. 209). He noted that a person receiving unemployment “must be ready, willing[,] and able to 

work,” which conflicts fundamentally with DIB/SSI’s requirement that the person also “hold 

herself out as being unable to perform any” SGA after her alleged disability onset date. See id. 

 
2 Unless otherwise noted, citations to the Code of Federal Regulations refer to the version in effect on the 
date of the ALJ’s written decision. 
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At step two, he found that Yolanda had “the following severe impairments: systemic lupus 

erythematosus, bilateral knee degenerative joint disease, obesity, and right acromioclavicular 

joint arthrosis.” Id. These impairments did not meet or medically equal the relevant listings. R. 

18–19 (citing 20 C.F.R. pt. 404, subpt. P, app. 1 §§ 1.02, 1.03, 14.02).  

ALJ Rippel then evaluated Yolanda’s residual functional capacity (“RFC”) and found 

that she could perform “sedentary work”3 with additional restrictions:  

[S]he is limited to occasional pushing/pulling/foot controls with the bilateral lower 
extremities and occasional pushing/pulling with the right upper extremity. She can 
occasionally balance, stoop, crouch, and climb ramps and stairs, but no kneeling, 
crawling, or climbing ladders, ropes, or scaffolds. She is limited to occasional 
overhead reaching with the right upper extremity and she can have only occasional 
exposure to hazards. 
 

R. 19–20. The limitation to sedentary work prevented Yolanda from returning to her past jobs as 

a gas-station attendant, crew trainer, baker, and cashier. R. 23–24. Finally, based on the RFC 

finding and the VE’s testimony, ALJ Rippel concluded that Yolanda was not disabled because 

she still could perform certain sedentary occupations (telemarketer, materials packer/sealer, order 

clerk) that offered a significant number of jobs in the national economy. R. 24–26; see R. 62–64. 

In doing so, ALJ Rippel overruled Yolanda’s attorney’s objection that the VE used unreliable 

information about these jobs’ prevalence in the economy and explained why he nonetheless 

credited the VE’s testimony. R. 25; see R. 62–69, 288–325. The Appeals Council denied 

Yolanda’s request for review in August 2018, thereby making ALJ Rippel’s decision the “final 

 
3 “Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying 
[objects] like docket files, ledgers, and small tools.” 20 C.F.R. §§ 404.1567(a), 416.967(a); see R. 20 A 
person who can meet these very modest lifting requirements can perform “the full range of sedentary 
work” if he or she can sit for about six hours and stand and/or walk for about two hours in a normal eight-
hour workday. Hancock v. Barnhart, 206 F. Supp. 2d 757, 768 (W.D. Va. 2002); see also SSR 96-9p, 
1996 WL 374185, at *3 (July 2, 1996); see R. 20. Younger “[i]ndividuals who are limited to no more than 
sedentary work by their medical impairments have very serious functional limitations,” but very rarely are 
they presumed disabled. SSR 96-9p, 1996 WL 374185, at *3. 
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decision of the Commissioner” that Yolanda was not disabled after August 29, 2015. R. 1–2. 

 Yolanda, now representing herself, filed a Complaint and a copy of the Appeals 

Council’s order on September 11, 2018. ECF Nos. 2, 2-1. The Commissioner filed a certified 

copy of the administrative record on January 24, 2019, ECF No. 8, followed on February 19 by a 

motion for extension of time to file the agency’s brief, ECF No. 12. Yolanda “advised [counsel] 

that she d[id] not consent to [that] motion.” ECF No. 12. I granted the extension, and the 

Commissioner filed a motion for summary judgment and brief defending ALJ Rippel’s decision 

on March 27, 2019. ECF Nos. 14, 15. The Commissioner also mailed a copy of the motion and 

brief to Yolanda at her address of record. On July 12, the Court mailed to the same street address 

a Roseboro notice instructing Yolanda that, if she “wish[ed] to continue with the case,” she must 

respond to Commissioner’s motion within twenty-one days. ECF No. 16; see also W.D. Va. 

Standing Order 2019-7, In re: Civil Social Security Cases Glen E. Conrad, Charlottesville 

Division (July 12, 2019). There is no indication that Yolanda did not receive this notice. The 

Court has not heard from her since September 2018.  

III. Discussion 

When Yolanda filed her complaint, she attached a copy of the Appeals Council’s order 

denying her request for review, ECF No. 2-1, and described her cause of action as “Order of 

Appeals Council,” ECF No. 2-2. “Modern-day claimants [for disability benefits] must generally 

proceed through a four-step process before they can obtain review from a federal court.” Smith v. 

Berryhill, 139 S. Ct. 1765, 1772 (2019). Asking the Appeals Council to review an ALJ’s 

decision is the final step in that process. See id. Because the Appeals Council generally gets to 

choose which cases to review, Meyer, 662 F.3d at 704 (citing 20 C.F.R. § 404.967 (2011)), it 

must first make a procedural determination whether to grant or deny the claimant’s request, 
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Davis v. Barnhart, 392 F. Supp. 2d 747, 750 (W.D. Va. 2005). “[T]he Appeals Council can 

simply deny the request for review” by issuing an order to that effect. Meyer, 662 F.3d at 705–06 

(“[T]he regulations to not require the Appeals Council to articulate its rationale for denying a 

request for review.”). “[T]he denial renders final” the ALJ’s hearing-level decision, and it is this 

decision, not the Appeals Council’s procedural denial, “that is subject to judicial scrutiny.” 

Bowels v. Barnhart, 392 F. Supp. 2d 738, 742 (W.D. Va. 2005).  

The Commissioner followed this normal procedure in Yolanda’s case. R. 1–2; ECF No. 

2-1, at 1–2. Thus, the Court’s only role now is to ensure that the ALJ “applied [the] correct legal 

standards and [that his] factual findings are supported by substantial evidence” in the record. 

Pearson v. Colvin, 810 F.3d 204, 207 (4th Cir. 2015) (noting that “a reviewing court must 

uphold the [Commissioner’s] determination” if the ALJ’s decision meets both criteria). ALJ 

Rippel’s decision satisfies this “deferential” standard of review.4 Jarvis v. Berryhill, 697 F. 

App’x 251, 251 (4th Cir. 2017). 

 
4 This is not to say ALJ Rippel’s decision “is unassailable.” Def.’s Br. 2, ECF No. 15. In her post-hearing 
brief, Yolanda’s attorney flagged a conflict between the ALJ’s hypothetical question limiting a person to 
“occasional reaching overhead,” the VE’s response that this person could perform three occupations 
(telemarketer, order clerk, materials packer/sealer) existing in the national economy, and the information 
in the Dictionary of Occupational Titles (DOT) that two of those occupations (order clerk, materials 
packer/sealer) actually require “frequent” reaching. R. 291–92 (citing DOT No. 209.567-014, 1991 WL 
671794 (“Reaching: Frequently – Exists from 1/3 to 2/3 of the time.”); DOT No. 559.687-014, 1991 WL 
683782 (same)); see R. 20, 24–25, 61–64, 66–69. ALJ Rippel should have identified this conflict, 
“elicit[ed] a reasonable explanation” from the VE, and “explain[ed] in the . . . decision how he . . . 
resolved the conflict” before relying on the VE’s testimony to deny benefits at step five. SSR 00-4p, 2000 
WL 1898704, at *2, *4 (Dec. 4, 2000); see generally Pearson, 810 F.3d at 207–11. His failure to do so 
here is harmless only because (1) substantial evidence supports his RFC finding; (2) the VE’s testimony 
that a person with the same RFC could be a telemarketer, R. 24–25, 63, is consistent with the DOT’s 
description of the occupation’s functional demands, DOT No. 299.357-014, 1991 WL 672624; and (3) the 
ALJ reasonably relied on the VE’s testimony that telemarketing offered 490,000 jobs in the national 
economy, R. 24–25, 63. Put differently, the administrative record “clearly demonstrate[s] that [Yolanda] 
can actually perform” one occupation that the VE identified and the ALJ relied upon at step five, see 
Keller v. Berryhill, 754 F. App’x 193, 199 (4th Cir. 2018) (citing Zirnsak v. Colvin, 777 F.3d 607, 618–19 
(3d Cir. 2014); United States v. Holness, 706 F.3d 579, 592 (4th Cir. 2013)), and ALJ Rippel adequately 
explained why the VE’s job-numbers testimony “ha[d] sufficient indicia of reliability to support a 
conclusion” that Yolanda could adjust to work existing in the national economy,” Biestek v. Berryhill, 139 
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A.  Summary  

 1. Relevant Evidence  

Yolanda claimed she was disabled after August 29, 2015, because her systemic lupus 

erythematosus (“SLE”), degenerative joint disease in both knees, and acromioclavicular joint 

arthrosis of the right shoulder caused aching pain and other symptoms (fatigue, stiffness, 

swelling, weakness) that restricted her capacities to sit, stand, walk, lift/carry, and climb. See R. 

49–57, 73, 83, 235, 243. She was diagnosed with SLE at age 26 in 2009, R. 340, and had 

arthroscopic surgery on her left knee in April 2010, R. 362. She had similar pain and “cartilage 

defects” in her right knee, too, but she did not pursue surgical treatment. R. 362; see R. 364. 

Yolanda spent the next several years working full-time, predominately in jobs where she spent 

most of the day on her feet lifting or carrying heavy objects. R. 39–50, 48–49, 234–39, 332.  

 In August 2014, Yolanda reported generalized fatigue, joint pain, and stiffness from 

standing all day at work. R. 332–33. “ACE bandages were helping” control her knee pain, but 

she had “not been using them much [since] her knees [were] better.” R. 332. On exam, Yolanda 

had normal, painless range of motion in all four extremities. Her knees were tender to palpation 

in the medial aspect and the right knee exhibited mild effusion. R. 334. Her SLE was “clinically 

 
S. Ct. 1148, 1157 (2019). R. 24–25 (overruling counsel’s “methodology” objection to the VE’s job-
numbers testimony). On this record, “it is inconceivable” Yolanda would have been awarded disability 
benefits “absent the [ALJ’s] error,” Kersey v. Astrue, 614 F. Supp. 2d 679, 696 (W.D. Va. 2009) (“Errors 
are harmless in social security cases when it is inconceivable that a different administrative conclusion 
would have been reached absent the error.”). Compare Hudgins v. Berryhill, No. 7:16cv506, 2018 WL 
1474558, at *5–6 (W.D. Va. Feb. 12, 2018) (ALJ’s Pearson error was harmless where the VE identified 
one occupation offering more than 10,000 jobs in the national economy, and the ALJ reasonably 
concluded the claimant could actually perform this occupation), adopted by 2018 WL 1474086 (W.D. Va. 
Mar. 26, 2018), with Cynthia B. v. Saul, No. 4:18cv16, 2019 U.S. Dist. LEXIS 141390, at *10–13 (W.D. 
Va. Aug. 20, 2019) (ALJ’s failure to identify and resolve “the apparent conflict between the RFC limiting 
Cynthia to ‘occasional’ overhead reaching with one arm and the VE’s testimony that she could perform 
three jobs the DOT says require ‘frequent’ reaching” was not harmless because the record did not clearly 
demonstrate that Cynthia could actually perform any of the occupations the ALJ relied on in denying 
benefits), adopted by 2019 U.S. Dist. LEXIS 155965 (W.D. Va. Sept. 12, 2019).  
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stable” on 200 mg Plaquenil twice daily. Id. Diana Mosteanu, M.D., prescribed Mobic for 

Yolanda to take as needed for joint pain and referred her to physical therapy.5 Id. On December 

17, Yolanda reported “intermittent exacerbation” of her knee pain during the past six months 

with “significantly worsening right knee pain over the last 2 weeks.” R. 350. She denied 

instability or weakness, but she described “significant pain” when flexing her knee or going up 

and down stairs. Id. Standing all day long at work was “[s]ometimes . . . very difficult.” R. 352. 

On exam, Yolanda endorsed “mild” tenderness to palpation of the medial aspect on the right 

knee and “[p]ain with flexion . . . past 90 degrees,” but “[n]o pain on extension.” R. 351. William 

Halligan, M.D., opined that Yolanda’s knee pain was “[l]ikely secondary to early degenerative 

change[s],” and recommended that she rest her knee. Id. She could also consider steroid 

injections if medication, rest, ice, and elevation did not help. See id. Yolanda’s rheumatologist, 

Angela Crowley, M.D., did not think her knee pain was related to the lupus. R. 351, 356.  

  On March 20, 2015, Yolanda went to the emergency room complaining of “10/10” pain 

in the right knee. R. 358. She could walk, but it was painful. Id. X-rays showed a “[m]oderate 

size suprapatellar joint effusion,” “[m]ild tricompartmental degenerative changes with joint line 

osteophytes” and “[s]lightly osteopenic appearance [her] age,” R. 364. On April 3 and April 14, 

Yolanda visited Mark Miller, M.D., the orthopedic surgeon who treated her knee pain in 2010. 

R. 362–65, 366–69. She twice endorsed “tenderness” to palpation of the medial and lateral joint 

lines in her right knee, but the rest of her detailed bilateral lower-extremity exams were normal. 

R. 364, 368 (full range of motion, negative valgus/varus instability, and no swelling or crepitus). 

An MRI of her right knee showed a torn meniscus and “[h]igh grade chondral loss” in the 

 
5 There are no physical therapy notes in the administrative record. See R. 51–52 (Yolanda testifying that 
she went to physical therapy once a week in September 2017, and that she did not have the energy to go 
more frequently “due to [her] lupus flare-ups”). 
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“patellofemoral and medial compartment . . . with intraarticular loose bodies.” R. 368. Dr. Miller 

recommended Yolanda have a similar arthroscopic surgery on her right knee to the one she had 

on the left knee five years earlier. Id.; R. 378.  

 Yolanda had surgery on May 11, 2015. See R. 374–78. She was discharged home the 

same day with instructions to bear weight as tolerated using crutches and to elevate her right leg 

to reduce swelling. R. 376–77. Her pain was “under control” at her next visit ten days later. R. 

378. Dr. Miller gave Yolanda a work note, instructed her to continue using crutches, and referred 

her to physical therapy. R. 379. On May 28, Yolanda saw Dr. Crowley for routine SLE follow-

up. R. 379. She had “not been doing as well recently” and was experiencing “diffuse body 

aching,” id., and fatigue, R. 382. On exam, Yolanda’s bilateral “upper and lower extremity joints 

[were] non-tender” with normal range of motion “and no swelling or deformities.” Id. She had 

normal strength throughout. Id. On June 23, Yolanda was “doing well” and bearing full weight 

on her knees. R. 384. Dr. Miller opined that Yolanda “should continue to progress” with 

strengthening and therapy “as needed.” Id.   

In July 2015, Yolanda went back to working full-time as a cashier at a local grocery 

store. See R. 88. The job did not involve much lifting, but it did require standing for several 

hours at a time, R. 235, 401, which was “difficult for her,” R. 401. She “still ha[d] some pain” in 

the right knee, “especially with walking up and down stairs.” R. 401. On August 15, Yolanda 

went to the emergency room complaining of sudden-onset pain in her right shoulder. R. 391. She 

exhibited reduced strength and restricted active range of motion in that shoulder, but her passive 

abduction was within normal limits. R. 394–95. X-rays showed mild-to-moderate AC joint 

arthrosis. R. 394. The physician gave Yolanda a sling and told her to do range-of-motion 

exercises twice daily “to prevent adhesive capsulitis.” R. 395. On August 27, Dr. Crowley noted 
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Yolanda was experiencing increased “joint pain and rashes likely secondary to SLE” and 

recommended that she “cut back on work,” R. 400, preferably to fewer than twenty hours a 

week, R. 487. See also R. 404. Yolanda’s physical examination was still normal. R. 399. Two 

weeks later, Yolanda told Meredith Miller, M.D., that “her knee issues . . . ha[d] forced her to 

quit” working. R. 404; see R. 243; 410–11. She did not mention any specific SLE symptoms.  

James Darden, M.D., and Gene Godwin, M.D., reviewed Yolanda’s records for DDS in 

October 2015 and March 2016, respectively. R. 71–92, 93–114. Both agreed that “within twelve 

months after onset,”6 R. 75, 85, Yolanda’s severe SLE and knee joint dysfunction should 

improve enough that she could do light work7 with some restrictions on her postural activities 

and using her right arm, see R. 75–77, 79, 85–87, 89, 96–101, 106–11. Dr. Darden and Dr. 

Godwin each restricted Yolanda to “frequently” climbing ramps, stairs, ladders, ropes, or 

scaffolding; “occasionally” balancing, stooping, kneeling, crouching, and crawling; and 

 
6 “The statutory definition of ‘disability’ has two parts.” Barnhart v. Walton, 535 U.S. 212, 217 (2002) 
(citing 42 U.S.C. §§ 423(d)(1)(A), 1382c(a)(3)(A)). First, it requires the claimant to show “a certain kind 
of ‘inability,’ namely an ‘inability to engage in any substantial gainful activity.’” Id.; see Payne v. 
Sullivan, 946 F.2d 1081, 1083–84 (4th Cir. 1991). “Second, it requires an ‘impairment,’ namely, a 
[medically determinable] ‘physical or mental impairment,’ which provides [the] ‘reason’ for the 
‘inability’” to work. Walton, 535 U.S. at 217. “The statute adds that the ‘impairment’ must be one that 
‘has lasted or can be expected to last . . . not less than 12 months.’” Id. (quoting 42 U.S.C. § 
423(d)(1)(A)). The Act’s regulations require the claimant to show that the resulting “inability” has also 
lasted (or could be expected to last) for the same amount of time. See id. at 219 (citing SSR 82-52, 1982 
WL 31376, at *1 (Jan. 1, 1982)). Thus, even someone who has a severe condition might be found “not 
disabled” if “[w]ithin 12 months of onset, there was or is expected to be sufficient restoration of function 
so that in spite of significant remaining limitations the individual should be able to” reenter the workforce 
during that period. SSR 82-52, 1982 WL 31376, at *3; see Hinkley v. Astrue, Civ. No. 410-126, 2011 WL 
2144624, at *8 (S.D. Ga. May 31, 2011) (citing SSR 82-52, 1982 WL 31376, at *3).  
7 “Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of 
objects weighing up to 10 pounds.” 20 C.F.R. §§ 404.1567(b), 416.967(b); see R. 76, 86, 98, 108. A 
person who can meet these relatively modest lifting requirements can perform “[t]he full range of light 
work” only if he or she can also “stand or walk for up to six hours per workday or sit ‘most of the time 
with some pushing and pulling of arm or leg controls.’” Neal v. Astrue, Civ. No. JKS-09-2316, 2010 WL 
1759582, at *2 (D. Md. Apr. 29, 2010) (quoting 20 C.F.R. § 404.1567(b)); see SSR 83-10, 1983 WL 
31251, at *5–6 (Jan. 1, 1983); R. 76, 86, 98, 108. 
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“frequently” reaching overhead with the right arm. R. 76–77, 86–87, 99, 109. Dr. Darden also 

found that Yolanda could “[p]ush and/or pull” without limitation, up to the weights and 

frequencies needed to do light work. See R. 76, 86. Dr. Godwin further limited Yolanda to 

occasionally pushing/pulling with the right arm. R. 98, 108. Both physicians attributed these 

limitations to Yolanda’s ongoing knee and right-shoulder pain. R. 77, 87, 99, 109. 

 Yolanda followed-up with her doctors every few months through May 2017. See R. 406–

11 (rheumatology, Oct. 2015); R. 507–13 (nephrology, Nov. 2015); R. 519–24 (rheumatology, 

Dec. 2015); R. 623–26 (primary care, Mar. 2016); R. 580–84 (orthopedics, May 2016); R. 647–

54 (rheumatology, June 2016); R. 659–68 (rheumatology & nephrology, Oct. 2016); R. 669–74 

(rheumatology, Jan. 2017); R. 584–88 (orthopedics, Jan. 2017); R. 588–92 (orthopedics, Feb. 

2017); R. 685–90 (rheumatology, Apr. 2017); R. 691–95 (primary care, May 2017). Yolanda 

usually reported fatigue and diffuse joint pain, compare R. 406, 409–10, 519, 522–23, 659, 669–

70, 686, with R. 508, 553(denying both), which she and her doctors attributed to the SLE at 

baseline, see, e.g., R. 75, 334, 356, 406–07, 409–10, 522–23, 557, 647. Yolanda reported one 

lupus “flare up” during this time, R. 648; see R. 407, 519, 686 (denying the same), which 

happened in June 2016 after she tried to stop taking prednisone as prescribed, R. 648. Her 

“marked increase in fatigue, joint pain[,] and stiffness . . . . resolved” once she went back on that 

medication. R. 648; see also R. 507, 512, 519. Yolanda almost always denied weakness and/or 

swelling in her legs. Compare R. 409, 508, 522, 553, 659, 664, 686, with R. 580, 584–85, 653 

(reporting the same). She still had bilateral knee pain, R. 580, 584, 588, 591, 654, 661, 669–70, 

672, 686, which was “aggravated by walking up and down stairs,” “prolonged standing,” R. 580, 

and “impact activities,” R. 584. See also R. 686. Doctors typically encouraged Yolanda to 
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exercise, lose weight, and take pain medication (NSAIDs or prednisone) as needed. See, e.g., R. 

411, 512, 519, 592, 626, 673, 690.  

Yolanda’s physical exams were generally unremarkable, see R. 410–11, 509, 523, 557, 

583, 625, until October 12, 2016, when a provider noted for the first time that she walked with a 

“shuffling” gait and had crepitus in the right knee, R. 661. Other relevant findings were normal, 

R. 661–62, “with no evidence of active SLE on exam” that day, R. 663. Doctors noted the same 

or similar findings on subsequent exams during the rest of the relevant period. See R. 587, 591–

92, 672–73, 688–90. In January 2017, Dr. Miller ordered an MRI to rule out meniscus tears as 

the source of Yolanda’s continued bilateral knee pain. R. 587; see R. 794–95. Dr. Miller opined 

that Yolanda’s “MRI and exam [did] not indicate surgery” was warranted at the time and that she 

should continue “conservative treatment to include NSAIDs [and] weight loss.” R. 592. He 

“[e]mphasized the importance of getting her weight within ideal paraments to reduce the load on 

her knees.” Id. Yolanda weighed 294 pounds (BMI 41.0). R. 671. In April, Yolanda reported she 

had “not had any [lupus] flares,” R. 686, and she took prednisone as needed when her joints were 

painful, R. 383, 400, 507, 519, 648. Astrud Leyva, M.D., saw “no evidence of active SLE on 

exam.” R. 690. She changed Yolanda’s medication and told her there was some “risk of a flare” 

in symptoms as she tapered off that medication. Id. She instructed Yolanda to follow up in July, 

or sooner if needed. Id. There are no other treatment notes in the administrative record.  

 On September 6, 2017, Yolanda testified that her SLE “deteriorated” after she had knee 

surgery in May 2015. R. 52. Her “whole body . . . basically ach[ed] to the point” that she was 

bedridden for “one to three days” every week. Id. Her lupus symptoms (persistent fatigue, achy 

joints, itchy rashes) had “gotten a little bit worse over” the past six months while she changed 

medications. R. 51–53.  
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On a typical day, Yolanda got “up around 12:30, 1:00, 1:30” in the afternoon and would 

“[k]ind of sit around until” she felt less stiff. R. 56; see also R. 73, 83 (Oct. 2015). Yolanda 

could cook a full-course meal and do household chores, but after a while she needed to sit down 

or lean on something to take “the weight off [her] knees.” R. 54–55; see also R. 73, 83. Yolanda 

could lift “[m]aybe 10 pounds,” walk for “maybe 30 minutes” before her knee pain became 

“irritable,” and stand for “20–30 minutes” before needing to sit down. R. 49–50. She did not use 

anything to help her walk, but she had “no speed at all” and she walked “with caution” because 

she lacked strength in both knees. R. 50–51. Even when sitting, Yolanda had to “continuously 

move” around and stretch her legs because her “knees kind of start to ache or . . . get locked.” R. 

50. She also elevated her legs for at least an hour every day to reduce swelling. R. 53. Yolanda 

wanted to work again, R. 56–57, but she figured no one would hire her “if [she] need[ed] to go 

sit down every hour or every two hours,” R. 57.  

  2. The ALJ’s Decision 

 ALJ Rippel discussed most of this evidence in his written decision, R. 18–23, and stated 

that he carefully considered the entire record when reaching his factual findings, R. 18. At step 

two, he found that Yolanda’s SLE, obesity, AC joint arthrosis in the right shoulder, and 

degenerative joint disease in both knees were “severe” medical impairments because they 

“significantly limit[ed]” her ability to do basic work activities, R. 18, which, according to the 

regulations, include physical functions like “walking, standing, sitting, lifting, pushing, pulling, 

reaching, [and] carrying,” 20 C.F.R. §§ 404.1522(b)(1), 416.922(b)(1). See also R. 19–24. These 

impairments did not meet or equal their corresponding Listings, however, because there was “no 

evidence” that Yolanda used an assistive device or could not ambulate effectively, that she had 

an extreme loss of function in both upper extremities, or that she suffered “repeated 
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manifestations of SLE” with “at least two of the [listed] constitutional symptoms or signs (severe 

fatigue, fever, malaise, or involuntary weight loss).” R. 19 (citing 20 C.F.R. pt. 404, subpt. P, 

app. 1 §§ 1.02, 1.03, 14.02). On the contrary, Yolanda “testified that she can walk for 30 

minutes,” albeit at a slower speed than she did before her knee surgery, and medical evidence 

showed “degenerative changes in her right shoulder” only. Id. (citing R. 49–51, 394). Her 

doctors routinely saw “no evidence of manifestations of SLE on examination.” Id. (citing R. 663, 

673, 690).  

 Turning to Yolanda’s RFC, ALJ Rippel explained the weight afforded to all the material 

evidence in her record, including the objective findings on physical exams and diagnostic 

images, medical-source opinions and treatment recommendations, and Yolanda’s statements 

both to her doctors and at the administrative hearing. See R. 20–23. He found that her medical 

conditions could reasonably be expected to cause ongoing joint pain, stiffness, fatigue, and 

swelling, R. 20–21, but that her statements describing the “intensity, persistence[,] and limiting 

effects of these symptoms [were] not entirely consistent with the medical and other evidence . . . 

for the reasons explained in [his] decision,” R. 21. First, while Yolanda did have knee surgery a 

few months before her alleged onset date, the treatment she received during the relevant period 

had “been routine and conservative overall, consisting primarily of medications and 

recommendations for other noninvasive treatment like exercise, physical therapy, and weight 

loss.” R. 22. In January 2017, Dr. Miller opined that Yolanda did not need another knee surgery, 

even though the prior procedures “had not been totally successful.” R. 22 (citing R. 588–92). 

Second, Yolanda’s exams consistently “failed to demonstrate significantly decreased strength” or 

other physical abnormalities “as would be expected with the degree of limitation alleged.” R. 23. 

“Her gait was noted to be shuffling” after October 2016, but “otherwise her examinations were 
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largely unremarkable apart from her weight and tenderness in her right knee.” Id.; see R. 21–22. 

Third, Yolanda’s testimony that she had “frequent lupus flare-ups in the months leading up to the 

hearing” was at odds with medical records available through April 2017, which did “not mention 

any frequent flare ups and often [showed] there were no flare ups reported between 

rheumatology appointments.” R. 23 (citing Ex. 9F). Yolanda also held herself out as “ready, 

willing[,] and able to work” when she received unemployment in late 2015, which was 

“inconsistent with” her contemporaneous claim for disability benefits. R. 18.  

ALJ Rippel gave “little weight” to the DDS physicians’ medical opinions about 

Yolanda’s physical functioning because they overestimated her remaining capacities throughout 

the relevant period. R. 23. Medical and other persuasive evidence submitted at the hearing level 

showed Yolanda could lift at most ten pounds; sit for about six hours and stand/walk for about 

two hours in a normal workday; occasionally balance, stoop, crouch, and climb ramps/stairs, but 

never kneel, crawl, or climb ladders, ropes, or scaffolds; occasionally push/pull with either leg; 

occasionally push, pull, or reach overhead with the right arm, and should have at most occasional 

exposure to workplace hazards. R. 20; see R. 23. ALJ Rippel also gave “little weight” to Dr. 

Crowley’s August 2015 recommendation that Yolanda should work fewer than twenty hours a 

week because it “appear[ed] to adopt [Yolanda’s] allegations without balance or objectivity and 

[was] not entirely consistent with or supported by the evidence of record as a whole.” R. 23.  

B. Analysis  

 Yolanda did not file a brief explaining her position why the Commissioner’s decision to 

deny benefits is not supported by substantial evidence or why the decision otherwise should be 

reversed or the case remanded. See ECF No. 16; W.D. Va. Gen. R. 4(c). The Commissioner 

contends that ALJ Rippel applied the correct legal standards in evaluating Yolanda’s disability 
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claim and that substantial evidence supports his RFC determination. See generally Def.’s Br. 2–

3, 10–16. I agree.  

A claimant’s RFC is her “maximum remaining ability to do sustained work activities in 

an ordinary work setting” for eight hours a day, five days a week despite all of her medical 

impairments and related symptoms.8 SSR 96-8p, 1996 WL 374184, at *2 (July 2, 1996) 

(emphasis omitted). It is a factual finding “made by the [ALJ] based on all the relevant evidence 

in the case record,” Felton-Miller v. Astrue, 459 F. App’x 226, 230–31 (4th Cir. 2011), and it 

should reflect any credibly established “functional limitations or restrictions caused by medical 

impairments and their related symptoms,” including pain, that affect the claimant’s “capacity to 

do work-related physical and mental activities,” SSR 96-8p, 1996 WL 374184, at *1, *2. See 

Mascio, 780 F.3d at 638–40; Reece v. Colvin, 7:14cv428, 2016 WL 658999, at *6–7 (W.D. Va. 

Jan. 25, 2016), adopted by 2016 WL 649889 (W.D. Va. Feb. 17, 2016). The ALJ has broad 

discretion to decide whether an alleged symptom or functional limitation is supported by or 

consistent with other relevant evidence, including objective evidence of the underlying medical 

impairment, in a claimant’s record. See Hines, 453 F.3d at 564 n.3; Perry v. Colvin, No. 

2:15cv1145, 2016 WL 1183155, at *5 (S.D. W. Va. Mar. 28, 2016) (citing Oppenheim v. Finch, 

 
8 “Symptoms” are the claimant’s own description of her medical condition. 20 C.F.R. §§ 404.1502(n). 
416.902(n). The regulations set out a two-step process for ALJs to evaluate symptoms as part of the RFC 
assessment. See Lewis, 858 F.3d at 865–66. “First, the ALJ looks for objective medical evidence showing 
a condition that could reasonably produce,” id. at 866, the actual pain or other symptoms “in the amount 
and degree[] alleged by the claimant,” Craig v. Chater, 76 F.3d 585, 594 (4th Cir. 1996). Second, 
assuming the claimant clears the first step, “the ALJ must evaluate the intensity, persistence, and limiting 
effects of the claimant’s symptoms to determine the extent to which they limit [her] ability,” Lewis, 858 
F.3d at 866, to work on a regular and continuing basis, Mascio v. Colvin, 780 F.3d 632, 637 (4th Cir. 
2015). “The second determination requires the ALJ to assess the credibility of the claimant’s statements 
about symptoms and their functional effects” after considering all the relevant evidence in the record. 
Lewis, 858 F.3d at 866; see Mascio, 780 F.3d at 639; Hines, 453 F.3d at 565.  
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495 F.2d 396, 397 (4th Cir. 1974)). Generally, a court will affirm the ALJ’s RFC findings when 

it is clear he considered all the relevant evidence under the correct legal standards, see Brown v. 

Comm’r of Soc. Sec. Admin., 873 F.3d 251, 267–72 (4th Cir. 2017), and his written decision built 

an “accurate and logical bridge from that evidence to [her] conclusion” that the claimant is not 

disabled. Woods v. Berryhill, 888 F.3d 686, 694 (4th Cir. 2018) (cleaned up). 

ALJ Rippel’s decision satisfies this deferential standard. First, ALJ Rippel credited 

Yolanda’s symptoms to a significant degree by restricting her to “sedentary” work that did not 

require kneeling, crawling, or climbing ladders/ropes/scaffolding, and only occasionally involved 

climbing ramps and stairs, pushing/pulling with lower extremity, and pushing/pulling or reaching 

overhead with the right upper extremity. R. 20; see R. 20–21, 23. The limitation to sedentary 

work is more restrictive than the DDS physicians thought necessary based on evidence available 

to them, R. 23, and tracks Yolanda’s allegations that she spent a lot of time sitting because 

standing or walking for prolonged periods aggravated her joint pain, see, e.g., R. 54–57, 73, 83, 

401, 404, 410–11, 580, 584, 686. It is also consistent with Yolanda’s testimony that she could 

probably lift ten pounds, R. 20, and with evidence cited by the ALJ showing that Yolanda had 

pain and some objective abnormalities in both knees and right shoulder, R. 20–23. See Thomas v. 

Berryhill, 916 F.3d 307, 311 (4th Cir. 2019). ALJ Rippel also explained why he afforded little 

weight to Dr. Crowley’s recommendation that Yolanda switch to working part time in August 

2015. R. 23; see Morgan v. Barnhart, 142 F. App’x 716, 721–22 (4th Cir. 2005).  

Second, ALJ Rippel “cited specific contradictory testimony . . . in analyzing” Yolanda’s 

reports of debilitating knee pain and lupus symptoms, Bishop v. Comm’r of Soc. Sec., 583 F. 

App’x 65, 68 (4th Cir. 2014), and logically explained why Yolanda’s more extreme allegations 

did not make sense considering the “largely unremarkable” findings on exams, the “routine and 
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conservative” nature of recommended treatment, progress notes showing “often there were no 

[lupus] flare ups reported between rheumatology appointments,” and her consistent reports that 

those symptoms responded to prednisone, R. 22–23. These reasons are amply supported by the 

record, see, e.g., R. 334, 379, 382, 384, 395, 399, 410–11, 508–09, 522–23, 553, 592, 648, 663, 

686, 690, and provided legitimate grounds for ALJ Rippel to conclude that Yolanda’s medical 

conditions were not as debilitating as she alleged. Cf. Kymber N. v. Berryhill, No. 4:17cv19, 

2018 WL 5850194, at *2, *8–11(W.D. Va. July 16, 2018) (ALJ reasonably relied on the same 

factors where claimant with degenerative disc and joint disease status-post surgical repair alleged 

disabling pain and extreme physical limitations), adopted sub nom. Norman v. Berryhill, 2018 

WL 5848989, at *3–4 (W.D. Va. Nov. 8, 2018); see also Gross v. Heckler, 785 F.2d 1163, 1166 

(4th Cir. 1986) (“If a symptom can be reasonably controlled by medication or treatment, it is not 

disabling.”); Fluellen v. Colvin, No. 4:14cv30, 2015 WL 2238997, at *4 (W.D. Va. May 12, 

2015) (ALJ reasonably relied on medical records showing the claimant repeatedly either failed to 

report or expressly denied the symptoms she described in her hearing testimony). Moreover, a 

claimant “does not have to be pain-free in order to be found not disabled,” especially where, as 

here, the ALJ found she was only capable of “performing work at a lower exertional level” than 

she did before her alleged onset date. Green v. Astrue, No. 3:10cv764, 2011 WL 5593148, at *4 

(E.D. Va. Oct. 11, 2011) (quotation marks omitted), adopted by 2011 WL 5599421 (E.D. Va. 

Nov. 17, 2011); see R. 23–24. 

Finally, the Appeals Council did not make any reversible error in this case. The Appeals 

Council had discretion whether to grant or deny Yolanda’s request to review ALJ Rippel’s 

decision, and it was not “required to make findings of fact [or] explain its reasoning” for denying 

her request. Meyer, 662 F.3d at 705–06. Yolanda may disagree with the Appeals Council’s order, 
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ECF No. 2-2, but she does not suggest that the Appeals Council violated its own rules or 

regulations in denying review, see, e.g., Chambers v. Comm’r of Soc. Sec., No. 3:17cv70, 2019 

WL 320590 (W.D. Va. Jan. 24, 2019) (Conrad, J.). Accordingly, this Court cannot review that 

procedural decision. Bowels, 392 F. Supp. 2d at 742.  

IV. Conclusion 

For the foregoing reasons, I respectfully recommend that the presiding District Judge 

GRANT the Commissioner’s Motion for Summary Judgment, ECF No. 14, AFFIRM the 

Commissioner’s final decision, and DISMISS this case from the Court’s active docket. 

Notice to Parties 

 Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
 
Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Glen E. Conrad, Senior United 

States District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to counsel of 

record. 

      ENTER: February 19, 2020 

       

y
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      Joel C. Hoppe 
      United States Magistrate Judge 


