UNPUBLISHED

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ABINGDON DIVISION

DOUBLE K PROPERTIES, LLC,

Plaintiff, Case No. 1:03CVv00044

V. OPINION

AARON RENTS, INC,, By: James P. Jones

United States District Judge

N N N N N N N N N

Defendant.

Mark L. Esposito, Penn, Stuart, & Eskridge, P.C., Bristol, Tennessee, for

Plaintiff; Richard C. Maxwell, Woods, Rogers, & Hazlegrove, PLC, Roanoke,

Virginia, and Alfred S. Lurey, Kilpatrick Sockton, LLP, Atlanta, Georgia, for
Defendant.

Theissueinthiscaseiswhether an extension option described inacommercial

real estate lease as personal to the original tenant is nevertheless exercisable by an

assignee fromthe debtor under section 365(f) of the Bankruptcy Code. | find that the

Bankruptcy Code trumpsthe extension restriction of thelease and that the new tenant

is entitled to exercise the option to extend the lease.

I
The lease that is the subject of thislawsuit governs the rental of certain retail

shopping center space located in what is known as the Kroger Shopping Center in



Abingdon, Virginia. Theleasewasoriginally entered into on December 22, 1992, by
Aetna Life Insurance Company (“Aetna’) as landlord and Helig-Meyers Furniture
Company (“Helig-Meyers’) astenant. Double K Properties, L.L.C. (“DKP’) later
becamethelandlord in place of Aetnaand Aaron Rents, Inc. (“Aaron”) purchasedits
Interest astenant in the leasewhen Helig-Meyersliquidated its assets during Chapter
11 bankruptcy proceedings. The lease provided Helig-Meyers with the right to
extend the lease past the original term at its option (the “ Extension Option™). DKP
contends that because the Extension Option was made personal to Helig-Meyers,
Aaronhasnoright to exerciseit. Inits Complaint, DKP seeks adeclaration fromthe
court inthat regard aswell as aninjunction preventing Aaron from remaining on the
premisesbecausethe original leaseterm hasexpired. Aaron hasfiled acounterclam
seeking adeclaration that it is entitled to exercise the option. Both partieshavefiled
motionsfor summary judgment.! The motions have been briefed and argued and are
now ripe for decision.?

Section 2 of the lease provides for alease term of ten years commencing on

May 14, 1993. Section 9 sets forth the Extension Option as follows:

! Aaron additionally filed a Motion to Transfer Venue, but has withdrawn that
motion.

2 Jurisdiction of this court exists pursuant to diversity of citizenship and amount in
controversy. See 28 U.S.C.A. 8 1332(a) (West 1993 & Supp. 2002).
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Tenant shall have the right to extend the Term for Two (2) successive

periodsof Five (5) yearseach . ... Theright set forthin this Section 9

shall be apersonal right of Tenant, and . . . shall not inure to the benefit

of Tenant’s successors or assigns, except for successors or assigns

approved by Landlord in accordance with the provisions of Section 22

(D) hereof.
Section 22(D) of the lease specifies three situations in which a successor or assign
may exercise the Extension Option, none of which apply here. Aaron agrees that it
has no right to exercise the Extension Option under the express provisions of the

lease. Instead, Aaron argues that the Bankruptcy Code renders the “ personal right”

limitation unenforceable, enabling it to exercise the Extension Option.

[

Summary judgment is appropriate when there is“no genuine issue of material
fact,” given the parties’ burdens of proof at trial. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986); see Fed. R. Civ. P. 56(c). There are no disputed factual
Issuesinthis case but only aquestion of law asto the effect of therelevant provisions
of the Bankruptcy Code on the Extension Option. Accordingly, summary judgment
IS appropriate.

Section 365 of the Bankruptcy Code applies when a debtor, such as Hdig-

Meyers, assigns or sells an unexpired lease of real property during bankruptcy



proceedings. See 11 U.S.C.A. 8 365 (West 1993 & Supp. 2003). This section was
added as part of the Bankruptcy Reform Act of 1978 and voids certain contract and
lease provisions in order to “assist[] a debtor in its rehabilitation or liquidation
effort.” InreDavid Orgell, Inc., 117 B.R. 574, 576 (Bankr. C.D. Cal. 1990) (citing
H.R. Rep. No. 595, 95th Cong., 1st Sess. 349 (1977)). While 365(f)(1) specifically
invalidates anti-assignment clauses that completely prevent adebtor from assgning
contractsor leases, 365(f)(3) more broadly invalidatesany lease or contract provision
“which burdens the debtor’s ability to make an effective assignment by modifying
.. . [the lease] so that the assignee receives a different agreement than the debtor
had.” 1d. In particular, the section provides that

[n]otwithstanding a provision in an executory contract or unexpired

lease of the debtor . . . that terminates or modifies. . . such contract or

lease or aright or obligation under such contract or lease on account of

an assignment of such contract or lease, such contract, lease, right, or

obligation may not be terminated or modified under such provision

because of the assumption or assignment of the contract or |ease by the

trustee.
11 U.S.C.A. 8 365(f)(3) (emphasis added).

Thelease at issue expressly provides that the Extension Option is “personal”
to Helig-Meyersand is not availableto “ successorsor assigns,” except under certain

circumstancesthat are not present here. While this provision does not constitute an

expressanti-assignment clauserendered unenforceableby 365(f)(1), it does* modify”
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the lease “on account of assignment,” bringing it within the ambit of the broader
365(f)(3).

In David Orgell, Inc. the court invalidated alease provision that increased rent
upon assignment, noting that the provision was “clearly designed to alter the basic
terms of the leaseif the . . . debtor should ever transfer the lease” 117 B.R. at 577.
Similarly, thelease provision here, if enforced, altersthe potentia length of thelease
once transferred from Helig-Meyers, because Aaron would not have the option to
extendthelease. Thisisclearly “adifferent agreement” than Helig-Meyershad at the
time it signed the lease. “Such a result is contrary to section 365(f)(3) and the
Congressional policy that supportsit.” Id.

Courts have also used 365(f) to invaidate |ease provisions that are “designed
to impede a tenant’s ability to assign an . . . unexpired lease by . . . imposing
economic impediments to assignment.” In re Office Prods. of Am., Inc., 136 B.R.
992, 997 (Bankr. W.D. Tex. 1992). The present lease provision, if enforced, would
impose an economic impediment to assignment because without the benefit of the
Extension Option, theleaseobviously would belessattractiveto potentia purchasers.
Thisisespecidly true because Helig-Meyers sold the lease in July of 2001, lessthan
two years before the original lease was set to expire. A lease provision that turnsa

potential twelve-year lease into a two-year lease upon assignment is clearly an
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“economic impediment” to the debtor. Accordingly, | find that section 365(f)(3) of
the Bankruptcy Code rendersunenforceabl e’ the“ personal right” languagein Section
9 of the lease, enabling Aaron to exercise the Extension Option.*

DKP a so asserts that, even if 365(f)(3) applies, Aaron waived its ability to
assert rights under 365(f) (3) becauseit did not ask the bankruptcy court to adjudicate
thisissue at thetimeof sale. However, Aaron likely did not ask for such adjudication
because the Sale Order, pursuant to which Aaron purchased the lease, quite clearly
invoked 365(f) by expressly stating that “[any . . . termination or recapture rights
under the Leases, arising from sale and assignment of the Lease, are of no force and
effect, null and void, and unenforceable pursuant to Section[] 365(f)(1) of the
Bankruptcy Code.” (SaleOrder 16.) It also providesthat “[n]o section of any lease
which purports to prohibit, restrict, or condition the assignment of that Lease to

Purchaser shall have any force or effect.” (Sale Order §J.)

® The provision is merely unenforceable against Aaron, not void. Aaron concedes

that the provision would be applicable if Aaron were to assign the lease.

* DKP also relies on 365(b)(3)(C), which provides that when the lease assigned or
assumed is a shopping center lease, the assignee is subject to all of the lease provisions.
DKP argues that this preventsinvalidation of any lease provision under 365(f). “ However,
Section 365(b)(3) is not meant to be read in isolation,” but rather “in conjunction with the
section that it cross-references, Section 365(f).” InreRickel Home Ctrs, Inc., 240 B.R. 826,
831 (D. Del. 1998) (invalidating several lease provisions under 365(f) despite fact that | ease
was for shopping center space).



Traditional waiver principles apply in the bankruptcy context, placing the

burden of proof on the party asserting the defense, and requiring proof that a“*party
voluntarily or intentionally relinquishe[d] a known claim right.”” Devan v. Smon
DeBartolo Group, L.P. (InreMerry-Go-Round Enters., Inc.), 180 F.3d 149, 159 (4th
Cir. 1999) (internd citation omitted). Given the clear language in the Sale Order, |
do not find that Aaron “voluntarily or intentionally relinquished” any right under

section 365(f).

1
For these reasons, | will grant summary judgment in favor of the defendant.

A separate judgment consistent with thisopinion will be entered forthwith.

DATED: July 14, 2003

United States District Judge



