IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION
JIMMY L. HESS,

Debtor.

JIMMY L. HESS,

Appélant, Case No. 2:00CV 00180

V. ORDER
COMMONWEALTH OF KENTUCKY
NATURAL RESOURCESAND
ENVIRONMENTAL PROTECTION
CABINET,

By: James P. Jones
United States District Judge
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Appellee.

The appellee hasfiled aMotion to Require Payment of Attorney Feesand, inthe
Absence Thereof, to Dismissthe Appeal with Sanctions. Inresponse, the appellant has
filed an Objection to Motion to Require Payment of Attorney Fees. The central issue
Is the amount of attorneys' fees appropriate to satisfy the court’s order of December
21, 2000, by which, asasanction, | denied the appellee’ s motion to dismiss the appeal
on condition that the attorney for the appellant “pay to the appellee its reasonable
attorneys' fees and expensesincurred in connection with said motion and the motions

inthis court and in the bankruptcy court in regard to the appellant’ seffortsto filealate



designation of the items to be included in the record.”

Following the order of December 21, the appellee submitted an itemized
statement of such attorneys feesin the amount of $3,590. The appellant’ s attorney
objects to this amount as excessive, and contends that $1,500 would be a reasonable
amount.

| have examined the statement of attorneys’ feesand while | do not find the fees
excessive, either in number of hoursincurred or hourly rate, the payment of such fees
was imposed asasanction. In such acase, theruleisthat the court must consider four
factors: (1) the reasonableness of the attorneys' fees; (2) the minimum amount to deter;
(3) the ability to pay; and (4) the severity of the violation. See Robeson Defense
Comm. v. Britt (Inre Kunstler), 914 F.2d 505, 523 (4th Cir. 1990).

It is clear that a monetary sanction should not be based solely on the amount of fees
claimed by the opposing party, since sanctionsare not afee-shifting device, and are not
primarily intended to compensate the prevailing party. Id.

Considering all of these factors, | find that $1,750 would be an adequate
sanction. Itisapproximately one half of theattorneys feesactually incurred, and bears
an appropriate relationship to the severity of the violation and deterrence.

Accordingly, itisORDERED asfollows:

1. As a condition to the denial of the appellee’'s motion to dismiss the
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appeal, the attorney for the appellant must pay the sum of $1,750 to the
appellee within 10 days of the date of entry of this order; and
Thereafter the court will proceed to determine the appeal without oral
argument, it being determined after an examination of the briefs and
record that the decisional processwould not be significantly aided by oral
argument. See Bankr. R. 8012.

ENTER: February 15, 2001

United States District Judge



