UNPUBLISHED

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

WINONA HILT, ET AL,

Plaintiffs, Case No. 2:01CVv 00017

V. OPINION

LOWELL HURD, By: James P. Jones

United States District Judge
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Defendant.

Timothy W. McAfee, McAfee Law Firm, P.C., Norton, Virginia, for Plaintiffs;
Henry S. Keuling-Stout, Keuling-Stout, P.C., Big Stone Gap, Virginia, for Defendant.

The plaintiffs have filed ajoint petition for an attorney’s fee. For the reasons

stated below, | will grant the plaintiff’s petition for the amount requested.

I
The plaintiffs, Winona Hilt and Goldene Biggs, initiated this action by a
complaint asserting that the defendant, Lowell Hurd, had illegally intercepted and
recorded telephone conversations between them and their mother in violation of 18

U.S.C.A. 8 2511 (West 2000).> The case was tried before a jury that found in favor

! Subject matter jurisdiction is based on the presence of afederal question. See 28 U.S.C.A.
§ 1331 (West 1993).



of the plaintiffs and awarded statutory damages of $2500 each to Winona Hilt and
Goldene Biggs.

Thereafter, the plaintiffs filed a petition for attorney’s fees pursuant to 18
U.S.C.A. § 2520 (West 2001), requesting that the defendant pay $8,137.50. The
plaintiffs arrived at this figure by multiplying the number of hourstheir attorney spent
working on the case by their attorney’s hourly rate.?

In response, the defendants filed an objection to the plaintiffs petition. The
defendant asserts that an attorney’ s fee is not appropriate in this case. Alternatively,
the defendant argues that the amount of the plaintiffs’ request for an attorney’sfeeis

not reasonable.

I
The applicabl e statute authorizesthe award of a“reasonable attorney’ sfee.” 18
U.S.C.A. 8 2520(b)(3) (West 2001). The Fourth Circuit has adopted the “lodestar”
calculation to determine a reasonable attorney’s fee. Under the lodestar method, an
attorney’ sfeeis calculated by “multiplying the number of reasonable hours expended

times areasonable rate.” Brodziak v. Runyon, 145 F.3d 194, 196 (4th Cir. 1998).

2 Mr. McAfee sin-court hourly rate is $200 per hour and his out-of-court rate is $150 per
hour. (PIs’ Pet. 114, 5.)
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A number of factorsare used to determine whether the applicable hoursand rate

are reasonable:

(1) the time and labor expended; (2) the novelty and difficulty of the
guestions raised; (3) the skill required to properly perform the legal
services rendered; (4) the attorney’s opportunity costs in pressing the
instant litigation; (5) the customary fee for like work; (6) the attorney’s
expectationsat the outset of thelitigation; (7) thetimelimitationsimposed
by the client or circumstances; (8) the amount in controversy and the
results obtained; (9) the experience, reputation and ability of the attorney;
(10) theundesirability of the case withinthelegal community inwhichthe
suit arose; (11) the nature and length of the professiona relationship
between attorney and client; and (12) attorneys fees awards in similar
Cases.

Id. (citations omitted). “[T]he most critical factor isthe degree of success obtained.”
Hensley v. Eckerhart, 461 U.S. 424, 436 (1983).

The defendant does not challenge the reasonableness of the requested fee as
caculated.® Instead, the defendant argues that an attorney’s fee award is not
appropriate in this case. In support of this argument, the defendant contends that the
plaintiffs intent in the case was not to be compensated by damages, but to punish the
defendant for adeteriorationintheir relationship with their mother. Also, thedefendant
argues that an award is not appropriate because he does not have funds with which to

pay. Alternatively, the defendant argues that the amount of the plaintiffs’ request for

% The defendant asserts that the defendant’ s own attorney’ sfeeis “ substantially equivalent”
to the amount the plaintiffs request. (Def.’s Objection.)
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an attorney’s fee is not reasonable and accordingly asks the court to limit the fee to
one-third of the overall judgment against the defendant. Thisformulation would result
in an award of $1667.

The defendant’ s first two arguments are without merit. The plaintiffs feelings
toward the defendant and their intent in this case are irrelevant to the award of an
attorney’sfee. The defendant assertsin his second argument that he has little means
to pay an attorney’s fee award. However, he has not submitted any evidence in this
regard and contrary to his assertion, at trial the defendant introduced evidence that he
owned real estate. Because the statute authorizes an attorney’s fee award after a
verdict for the plaintiff and there are no valid objections, | find that an attorney’ s fee
award is appropriate in this case.

The defendant’ s final argument implicates the reasonableness of the requested
feein light of the plaintiffs’ successat trial. The plaintiffs pressed only one claimin
this case: that the defendant illegally intercepted their phone calls. The plaintiffswere
successful at trial on thisissue, athough the jury did not award as much in damages as
isauthorized by statute. See 18 U.S.C.A. § 2520(c)(2). Whilethe court should weigh
the success of the plaintiffs as a factor, | do not find that the requested fee should be

reduced in this case.



The applicable factors do not require that the attorney’ s fee be proportional to
the damage award. Indeed, the proportionality argument has been rejected in other
contexts using the lodestar calculation. See Cowan v. Prudential Ins. Co. of Am., 935
F.2d 522, 528 (2d Cir. 1991) (rejecting the proportionality argument in a civil rights
case). The question is whether the attorney’s fee, considering al of the relevant
factors, is reasonable. In fact, the wiretapping statute allows a reasonable attorney’s
fee even when, as here, no actual damages are incurred by the plaintiffs. See 18
U.S.C.A. § 2520(b), (c); Campiti v. Walonis, 467 F. Supp. 464, 467 (D. Mass. 1979).
Under the statute, a reasonable attorney’s fee award should not be limited as a
contingency award. See Campiti, 467 F. Supp. at 467.

The plaintiffs’ attorney submitted an itemized statement with the petition for an
attorney’ s fee, setting forth an account of 49.25 hours at applicable rates of $150 per
hour out of court and $200 in court. The plaintiffs attorney spent thistime litigating
and preparing this case, during which time he was unable to work on other cases. He
Is an experienced attorney in this court and was successful at trial. Whiletheissuesin
this case were not difficult or novel, the time expended on the case, including taking
and attending depositions, preparing and responding to motions, responding to a
counterclaim and preparing for trial, was reasonable. | find that the plaintiffs

attorney’s rate is reasonable for federal practice in this district and the fee award is
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smilar to those in other cases. See, e.g., Wolfe v. Wolfe, 570 F. Supp. 826, 833
(D.S.C. 1983); Campiti, 467 F. Supp. at 467. Although the damages awarded were not
the maximum allowed under the statute, | find that the attorney’ s fee requested is not
excessiveinrelation to the degree of successat trial. Cf. Forkesv. Busse, 510 F. Supp.
122,123 (E.D. Wis. 1981) (rejecting an attorney’ sfee of $18,000 as* shockingly high”
because the plaintiff had “over-tried” the case).

Based on this weighing of the relevant factors, | find that $8,137.50 is a
reasonable attorney’s fee. An appropriate judgment will be entered.

DATED: November 21, 2001

United States District Judge



