IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

KENNETH L. BONNER, SR,, CIVIL ACTION NO. 5:02CV00065

Haintiff,

V.
BRUCE DAWSON et d.,

)
)
)
)
) MEMORANDUM OPINION
)
)
)
)
Defendant. )

JUDGE JAMES H. MICHAEL, JR.

This matter comes before the court on the plantiff's June 20, 2003 Motion for
Summary Judgment. The above-captioned civil action was referred to the presding United
States Magidrate Judge for proposed findings of fact, conclusons of law, and a recommended
disposition. See 28 U.S.C. § 636(b)(1)(B) (West 2000). On August 21, 2003, Magistrate
Judge B. Waugh Crigler rendered to this court his Report and Recommendation setting forth
findings and recommendations for the disposition of outstanding issues. On August 28, 2003,
the plantiff filed timely objections to portions of the Magistrate's Report and
Recommendation. The defendant filed its objections and responses to the aforementioned
objections on September 2, 2003, which he supplemented with amended objections on
September 4, 2003.

The court has performed a de novo review of those portions of the Report and
Recommendation to which objections were made. See 8§ 636(b)(1)(C); FED. R. CIv. P. 72(b).

The court dispenses with orad argument because the facts and legd contentions are adequately



presented in the maerids before the court, and argument would not ad in the decisond
process.! Having thoroughly consdered the entire case and dl redevant law, and for the
reasons stated herein, the court will accept the Report and Recommendation of the magistrate
judge and will grant the plantiff’s Motion for Summary Judgment as to the issue of liability
only.

l.

The plantff in this action, Kenneth L. Bonner, Sr. (“Bonne™), is a sdf-employed
architect and the owner of the Bonner Metropolitan Architecturd Group in Reston, Virginia
Bonner was hired in 1998 by the American Woodmark Corporation (“Woodmark™) to select
a location and design for a new customer service center. During the process of Ste sdection,
Woodmark examined various locations on property owned by the defendant, Bruce Dawson
(“Dawson’), pat owner of Dawson Investments. Following consultation with Bonner,
Woodmark found a suitable site on one of Dawson’s parcels of land. Dawson entered a lease
agreement with Woodmark, then hired defendant Terry Bishop (“Bishop”), pat owner of Valley
Bulding Systems, to perform the construction work for the proposed customer service center.

After assessng Woodmark’'s particularized needs for its customer service center,

induding dze, cost, desgn, and materids, Bonner drafted a desgn proposa for the company.

1 A didrict court is not required to rehear tesimony on which the magistrate judge

based his findings and recommendations in order to make an independent evauation of
cedibility.  Specificdly, the Supreme Court found that “[w]e find nothing in the legidative
hisory of the satute to support the contention that the judge is required to rehear the
[arguments] in order to carry out the statutory command to make the required ‘determination.’
" U.S v. Raddatz 447 U.S. 667, 674 (1980).



He then sgned a contract with Woodmark in which both parties agreed that Bonner would work
a an hourly rate of seventy dollars per hour in exchange for his architectural services. The
agreement does not address ownership rights for any plans or designs submitted by Bonner;
however, each page of dl desgn proposas and blueprints he submitted to Woodmark bore the
imprint “© Kenneth L. Bonner, 1998 Rdying on the desgn blueprints submitted by Bonner,
Bishop contracted with several subcontractors to develop the necessary structura and
enginexring plans for congruction.  All told, Bonner received $35,690 for his input
concerning Site sdlection and for building desgn devel opment.

Pleased with the firg building congtructed by Bishop, American Woodmark contacted
Dawson to request the congruction of an additionad building, very smilar in color and style
to the fird, for use as a computer center. Woodmark indicated that this second building should
be larger than the fird and provided a proposed interior floor plan quite distinct from that of
the origind buildng. Dawson agreed to the construction of a second building and again hired
Bishop for the job. The plans for the second building were developed by a team of engineers,
with Vdley Bulding Sysems providing the plan devations on a Computer Aided Dedgn
(“CAD”) program, and with various other subcontracted firms providing the footage and
foundation drawings, the dte plan drawings, and the sted dructurd drawings.  The
specifications detalled in severad of these plans refer expresdy to the design of the first

building.? Indeed, both defendants Dawson and Bishop indicated their awareness that Bonner's

2 The huilding proposal for the computer center includes ten such references, with the
columns, roof pitch, vertica facade, windows, and interior reception area dl to be “gmilar to
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desgn was relied on to develop the CAD drawings for the second building. No architect was
engaged for this second building project, nor was there ever any discusson of contacting
Bonner concerning the design plans he provided for the firgt building.

The second American Woodmark building was completed in December of 2001.
Sometime  thereefter, Bonner noticed the second building while driving past the dte
Sugpecting a possble copyright violaion, Bonner promptly registered his drawings for the
fird buildng with the copyright office. His copyright submisson was agpproved for
regidration, effective April 10, 2002. On July 22, 2002, Bonner filed a complaint in this
court, dleging copyright infringement in violaion of the Architecturd Works Protection Act
of 1990 (“AWCPA"), 17 U.S.C. § 102(a) (West 2000).

.

On Jdune 20, 2003, the plantiff filed a motion for summary judgment. Pursuant to the
pretrid order entered by the magidrate judge, the defendants were given until July 3, 2003 to
respond. The defendants did not respond to the plaintiff’'s summary judgment motion until
ther appearance on July 18, 2003 for argument, a which time they sought leave to file a
written response with the court. The defendants did not attempt to present new evidence in
support of thar response, but rather requested only that the court hear argument concerning

the propriety of summay judgment. With the indulgence of the magidrate judge the

the Customer Service Building.”



defendant proceeded to argue that summary judgement should be denied as there are genuine
issues of materid fact concerning both liability and damages.

In this case, both parties have entered objections. The defendants assert a number of
factud objections, most of which go directly to the issue of the propriety of summary
judgment.®> The court will address these objections generdly in its de novo review of the
magidrate judge's Report and Recommendation. The remainder of the defendants objections
concern the applicability of an award of attorney’s fees and damages. The plaintiff’'s objections
aso concern the matter of damages. Each of these contested determinations shdl be fully
discussed in turn.

I1.

A paty is entitted to summary judgment when the pleadings and discovery show that
there are no genuine issues as to any materid fact, and that the moving party is entitled to
judgment as a matter of lav. FED. R. Cl1V. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). “[Summary judgment . . . is mandated where the facts and the law will
reasonably support only one concluson.” Hawkins v. PepsiCo, Inc., 203 F.3d 274, 279 (4th
Cir. 2000) (quoting McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 356 (1991)). If the

evidence is such that a reasonable jury could return a verdict in favor of the nonmoving party,

3 In the September 2 and September 4 filings the defendant objects to, among other
things the plaintiff’s falure to provide copies of the drawings/designs that are protected by
the April 10, 2002 copyright; the magidrate judge's characterization of the nature of the
contractual reaionship between the plantff and the defendants; the conclusion that the
defendants copied any part of the plantiff’s work; the legal standard applied; and the fact of
subsgtantid smilarity between the two buildings.



then there are genuine issues of material fact. See Anderson, 477 U.S. at 248. All facts and
inferences shdl be drawn in the ligt most favorable to the nonmoving party. See Food Lion,
Inc. v. SL. Nusbaum Ins. Agency, Inc., 202 F.3d 223, 227 (4th Cir. 2000). The nonmoving
party may not, however, rest on its pleadings, but rather must present probative and materia
evidence which would permit a trier of fact to find in its favor. Celotex Corp. v. Catrett, 477
U.S. 317, 324 (1986). The nonmoving party need not present its own affidavits, but may rely
on the “depodtions, answers to interrogatories, and admissons on filé' to designate specific
facts showing there is a genuine issue for trid. 1d. Absent sufficient evidence to show an
essentid dement as to which the nonmoving party has the burden of proof, that party risks the
entry of judgment as a matter of law. Cray Communications v. Novatel Computer Sys., Inc.,
33 F.3d 390, 393 (4th Cir. 1994).

In the present matter, the plantiff complans only that the defendants have violated his
copyrighted architectural design in violation of the Architectura Works Copyright Protection
Act. In asessng whether summary judgement is proper in a copyright infringement action,
it is necessary firgd to determine whether plantiff has demonstrated the vdidity of his clamed
copyright, and next to evauate whether the plaintiff’'s evidence is sufficient to demondrate that
the copyright has been infringed as a matter of lawv. See Keeler Brass Co. v. Continental
Brass Co., 862 F.2d 1063, 1065 (4th Cir. 1988); Richmond Homes Mgmt., Inc. v. Raintree,

Inc., 862 F. Supp. 1517, 1523 (W.D. Va. 1994).



A plantiff daming copyright infringement mus fird edablish the vdidity of his
copyright. Keeler Brass Co., 862 F.2d at 1065. This threshold requirement must be reviewed
“In ligt of the fact that dthough the plantiff's valid copyright regidrations create the
presumption of copyright vdidity, . . . the plantiff bears the ultimate burden of proving the
vdidity of the copyright.” Richmond Homes, Inc., 862 F. Supp. a 1523 (internd ditations
omitted).

Copyright protection extends to “origind works of authorship fixed in any tangible
medium of expresson,” induding architectural works. 8§ 102(8)(8). An “architectura work”
is defined as “the design of a building as embodied in any tangible medium of expresson,
induding a building, architectura plans, or drawings’ teking into consderation “the overdl
form as wdl as the arrangement and composition of spaces and dements in the design.” § 101.
While there can be ingtances in which architectural plans, drawings, or designs do not meet the
legd definition of protected architectural work, such plans are subject to copyright protection
when the author has independently created the works and the works reflect credtivity,

regardiess of how smple the design. Richmond Homes, Inc., 862 F. Supp. at 1523.

In this ingance, the plantff may take advantage of a satutory safe harbor which
recognizes, as prima facie evidence, the vdidity of any copyright registered “before or within
five years after fird publication of the work.” 17 U.S.C. § 410(c). As the magidrate judge
noted in his report and recommendation, it is undisputed that Bonner marked his drawings with

a copyright notice upon initia preparation of those materids in 1998. It is dso certain from



the evidence before the court that the drawings in question were registered with the United
States Copyrignt Office on April 10, 2002, wdl within the five-year period specified by
section 410(c). Consequently, there can be no doubt that the plaintiff has demonstrated, by

primafacie evidence, the vdidity of his copyright.

The defendants nonethdless attempt to rebut the vdidity of the plartiff’s copyright by
aqguing that one of the datutory exceptions to copyright protection gpply. They argue tha
Bonner’s drawings are a “work made for hire’ within the meaning of 17 U.S.C. § 101 and that
Bonner therefore does not hold a vdid copyright. Although as a generd rule, copyright
ownership vests in the author of a copyrighted work, the Copyright Act of 1976 carves out
specified exceptions to this rule, including an exception for “works made for hire” § 201(b);
Cmty. for Creative Non-Violence (“ CCNV”) v. Reid, 490 U.S. 738 (1988).  “In the case of
a work made for hire, the employer or other person for whom the work was prepared is
considered the author” and owns the copyright unless there is an agreement to the contrary.
§ 201(b). A work made for hire is defined as either: (1) “a work prepared by an employee
within the scope of his or her employment”; or (2) “a work specifically ordered or
commissoned for use as a contribution to a collective work . . . if the parties expresdy agree
in a written instrument signed by them that the work shdl be considered a work made for hire”
§ 101. In this case, the first of these definitions certainly does not apply as Bonner's work as

an architect was dearly in the capacity of independent contractor rather than employee*  With

4 The use of the term “employee” in the work made for hire exception to copyright
ownership has been interpreted to pardld the conventiond magter-servant rddionship as
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regard to the second definition of the work for hire exception, the defendants fare no better.
An independent contractor retans ownership of a copyright in the absence of express
agreement to the contrary; here there was no such mention of copyright ownership in the
agreement between Bonner and Dawson. See CCNV, 490 U.S. a 738. As Bonner was nether
an employee nor was he working pursuant to an express agreement providing for transfer of
copyright ownership, the court concludes that the work made for hire exception does not apply

and that Bonner, as the author of his designs, holds the rights to his copyrighted work.
B.

Having edtablished the vaidity of Bonner's copyright, the court now turns to the
guestion of infringemet. To prove copyright infringement, the plantiff must establish tha
the defendant copied the protected work. Keeler Brass Co., 862 F.2d at 1065 (4th Cir. 1988).
Since direct evidence of copying rarely exists, the plaintiff may prove copying by showing that
the defendant had access to the copyrighted materid and that the defendant’'s work is
subgtantidly smilar to the protected work. Id.; Robert R Jones Assocs., Inc. v. Nino Homes,
858 F.2d 274, 277 (6th Cir. 1988). As discussed more fully below, the court concludes that

the plantff has met this burden and is therefore entitted to summary judgement on his clam

of copyright infringement.

understood by common law agency principles. Creative Cmty. for Non-Violence v. Reid, 490
U.S. 730, 739-40 (1989). There can be no doubt that the agreement between Bonner and
Dawson did not create such areationship.



The defendants in this case indisputably had access to Bonner's copyrighted
architectural desgn. To prove access, the copyright holder need not show that the dlegedly
infringed work was actually accessed. Nino Homes, 858 F.2d at 277. Rather, the owner of the
copyright may prove access by demondrating that the person who composed the allegedly
infinging work had the opportunity to view or copy the copyrighted materid. Ale House
Mgmt., Inc. v. Raleigh Ale House, Inc., 205 F.3d 137, 143 (4th Cir. 2000); Nino Homes, 858
F.2d a 277. Here, the record shows that both Dawson and Bishop had access to the design
drawings during the planning and construction phases for the first Woodmark building. In
addition, both certainly had access to the copyrighted design in its fuly redized form: Dawson
as owner of the completed customer service building, and Bishop as generd contractor. The
evidence before the court leads inexorably to the concluson that the defendants had access to

the copyrighted work.

The court now tumns to the second edement of a copyright infringement clam:
subgtartid  damilarity between the dlegedly infringing work and the copyrighted work.
Subgtantid gmilarity is measured by reference to the eye of the ordinary observer; the legal
test asks whether an ordinary observer comparing two works, “unless he set out to detect the
disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same.”
Richmond Homes, 862 F.Supp. a 1527 (quoting Peter Pan Fabrics v. Martin Weiner Corp.,

274 F.2d 487, 489 (2d Cir. 1960)). A court’s evduation of substantid smilarity “should be
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based on the ordinary and reasonable layperson’s overdl impresson of the two works, not on
a detalled comparison of the two works, focusng on the individud differences” Id. (quoting
Ganz Bros. Toys v. Midwest Importers, 834 F.Supp. 896, 901 (E.D. Va. 1993)). In the context
of architectura desgn, substantid gmilarity has been understood to require the plaintiff to
show only that a subgtantid part of the dlegedly infringed desgn was copied, not that every
dement of the plaintiff’'s design was copied. Id. While dissmilarities are rdevant to a court's
evaduation of subgtantial smilaity, no plagiaris can excuse the wrong by showing how much
of the work in question was not copied. Ronald Mayotte & Assocs. v. MGC Bldg. Co., 36
U.SP.Q.2d (BNA) 1793 (E.D. Mich. Sept. 6, 1995). For example, a clam for copyright
infringement of architectura desgn may lie on the bass of infringing interior floor plans,

exterior structure, or both. Richmond Homes, 862 F. Supp. at 1527.

While the generd rule is that the question of substantiad Smilarity is one for the jury,
a court may nonethdess be judified in rding for a plantiff on a summary judgment motion
when the dmilarities between plaintiff’s and defendant’'s works are s0 “overwhdming” as to
preclude the posshbility of independent crestion. 3 NIMMER ON COPYRIGHT § 12.10 [B][3]
(2003). The evidence before the court in this dispute presents such a case. As the magistrate
judge observed in his Report and Recommendation, this case is indeed one in which a picture
is worth a thousand words. Following a careful examination of the photographs of the two
buildings, no reasonable trier of fact could conclude that the two Woodmark buildings are not
virtudly identicd.  Although there are certain differences between the two buildings such as

the building's sze, interior layout, exterior dripe color, and some window variation, the
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overdl architecturd concept and desgns of each the two buildings is ovewhdmingly smilar.
Minor vaiaions cannot save defendants from the obvious likeness shared by the Woodmark
buildings Of further relevance in this case is the ample evidence, provided in depostion
tetimony of the defendants themsdves, that they undertook construction of the second
building with the goa of copying the desgn and “fed” of the firg building. The two buildings
look the same because they were intended to look the same. The court therefore cannot escape

the conclusion that these two buildings are more than substantidly smilar.

In short, the court concludes that because the defendants had access to the plaintiff's
copyrighted work and because the second building constructed for Woodmark is
ovewhemingly smilar to the firg building, the plantiff is entitted to judgment as a matter

of law for infringement of his copyrighted architecturd design.
V.

The court turns now to the question of damages. In his Report and Recommendation,
the magidrate judge recommended that this court deny the plaintiff's motion for summary
judgment. The plantiff objects, arguing firda tha the Report and Recommendation
miscondrues the bass upon which the plaintiff seeks attorney’s fees.  The plantiff aso
objects more generdly to the characterization of his clam for damages arisng due to lost
profits. For their part, the defendants object to the magidrate judge's falure to recommend
immediate dismissa of the plantiff's cdams for punitive damages and atorney’s fees Each

of these objections will be addressed in detall.
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A.

The plantiff's fird objection to the Report and Recommendation need be addressed
only briefly. In his Report and Recommendation, the magidtrate judge assumed that the
plantiff sought an award of atorney’s fees under both the Copyright Act and Rule 11 of the
Federal Rules of Civil Procedure. In fact, the plaintiff recognizes that he is not entitled to
atorney’s fees under the Copyright Act® and therefore limits his request for fees to those
avallable under Rule 11. Without now reaching the question of the propriety of an award of
attorney’s fees under Rule 11, the court will sudtan the plantiff’s objection to the

aforementioned miscongtruction of his claim for attorney’ s fees.
B.

The plantff's second objection, dong with the defendants remaining objections,
concern the proper messure of damages. Specificdly, the plaintiff objects to the magidrate
judge's recommendation that the plantiff's dam for recovery of damages in the amount of
log profits be dismissed.  The defendants object to the report's falure to dismiss the
plantff’'s dams for any attorney’s fees or for damages other than actua damages. The court
will therefore evaduate the propriety of judgement as a matter of law concerning the recovery

sought by the plaintiff.

> The Copyright Act precludes an award of atorney’sfeesin “(1) any infringement of copyright
in an unpublished work commenced before the effective date of its regigtration; or (2) any infringement of
copyright commenced after first publication of the work and before the effective dete of its regigtration,
unless such regidration is made within three months after the first publication of the work.” 17 U.S.C. §
412.
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Upon a findng of copyright infringement, a “copyright owner is entitled to recover the
actual damages suffered by him or her as a result of the infringement, and any profits of the
infringer that are attributable to the infringement and are not taken into account in computing
the actua damages” 8§ 504(b). Because this statutory provison is premised on a theory of
reditution and unjus enmrichment rather than punishment, the plantiff must prove direct
damages aigng from its loss and any unjust profits of the infringer. Richmond Homes, 862
F. Supp. at 1528. Where the plaintiff seeks to recover damages arisng from the profits of the
infringer, he mus edablish the infringer's gross revenue.  Konor Enters., Inc. v. Eagle
Publ’ns, Inc., 878 F.2d 138, 140 (4th Cir. 1989). The defendant then has the opportunity to

rebut this evidence by establishing costs and profits not attributable to the infringement. 1d.

Here, the plantff dams actud loss in the amount of $35690; a figure which
represents the amount he was pad for his services for designing the firgt building. He aso
seeks damages for the unjust enrichment of the defendants, both for the profits received by
Bishop for congructing the second building in the amount of $587,625, and for the rents
received by Dawson for the second building in the amount of $352,800. It is this court’s view

that neither of these claims for recovery can be resolved at this stage of the litigation.

Firg, dthough it is clear that the plantiff is entitted to an award for his actual damages,
it is not so clear that the measure offered by the plaintiff is the right amount. There is some
evidence from the record that the fees paid to architects for reuse of their designs varies

dramaticdly. Consequently, while this court is of the view that the plaintiff is entitled to an
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award for his actual damages, additional evidence is required before an appropriate amount of

recovery for actud damages can be determined.

Second, it is not entirdy evident from the exiding record that the logt profits asserted
by the plantff are entirdy, if a dl, atributable to the infringement.  Although the plaintiff’s
notion of lost profits may indeed be somewhat tenuous, there nonethdess are many
circumstances in which the profits accrued by an infringer are recoverable. Recovery of such
profits has been made avalable as a means to ensure that infringers are not permitted to retain
the benefits of their wrongful conduct that are not fully taken into account in the caculaion
of actual damages. U.S. Payphone, Inc. v. Executives Unlimited of Durham, Inc., 781 F. Supp.
412, 413 (M.D. N.C. 1991). To cdculate the profits of the infringer that are attributable to
the infringement, and therefore a proper dement of damages, the law specifies a burden
shifting approach. A copyright owner must first present proof of the infringer’s gross revenue
from the line of busness or project related to the infringement.  Nelson-Salabes, Inc. v.
Morningside Development, 284 F.3d 505, 511 n.9 (4th Cir. 2002). Once a copyright owner
has submitted evidence of the infringer’s gross revenue, the infringer bears the burden of
proving his deductible expenses and the dements of profit atributable to factors other than
those arisng from the infringement itsdf. 1d. Here, while the plaintiff has offered evidence
of both the defendants gross and net profits, there has been no deveopment of the facts
necessary to determine whether the defendants could show that dl or a portion of these profits

are not properly attributable to the copyright infringement.
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This concluson applies equdly to the matter of punitive damages  While punitive
damages may be awarded upon a showing of reckless or conscious disregard for the rights of
others, Vincente v. Obenauer, 736 F. Supp. 679, 695 (E.D.Va 1990), here there is inaufficent
evidence before the court to make an informed decison concerning the propriety of such
damages. The court is therefore of the view that until the plaintiff presents to the court
additiond evidence to support his dam for punitive damages, a ruling on this dam shdl be
withheld.

C.

The plantiff adso requests inunctive rdief pursuant to 17 U.S.C. 8503(b) which
provides that a court may order, as part of a find judgment or decree, “the destruction or other
reasonable dispogtion of dl copies . . . found to have been made or used in violation of the
copyright owner's exdudve rights”  Specificaly, the plaintiff requests ether destruction or
modification of the second, infringing building. The dtatute vests courts with broad discretion
to fashion equitable rdief, and is a discretionary provison of the Copyright Act. Rogers v.
Koons, 960 F.2d 301, 313 (2nd Cir. 1992). Courts are expected to weigh the equities of each
case to determine the propriety and dedrability of destruction of infringing copies of a
copyright owner’s work. TVT Records, Inc. v. The Idand Def Jam Music Group, 02 Civ.6644,
2003 U.S. Did. Lexis 15270, at *109 (SD.N.Y. Sept. 2, 2003). In this case, bdancing of the
equities counsds agang awading the plantff injunctive rdief in the form of demolition or
subgtantid modification of the infringing building. The court is of the view that the plantiff’s

injury can be adequately remedied by monetary compensation, and that there is no danger that
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additional infringements will occur.  Accordingly, the court will deny the plantiff's request
for destruction or modification of the second Woodmark building.
D.

Hndly, in addition to recovery of damages, the plaintiff seeks an award of attorney’s
fees to sanction the defendants counse for conduct which the plaintiff contends rises to a
levd of bad fath. In support of this request, the plantff cites severa ingances of the
defendants conduct: failure to identify which defendants were being represented by counsd,
improper filing of an answer in conjunction with a Rule 11 motion and a motion to strike,
continued pursuit of a motion to strike that was ill-conceived, falure to appear in a timey
manner a a scheduled depodtion, falure to file a timdy response to a set of interrogatatories
and request for production of documents, and improper identification of a witness in the case
as an expat. While the plantiff has properly followed the rule's directive that a “party
seeking sanctions should give notice to the court and the offending party promptly upon
discovering a bass for doing so,” the rue dso contemplates that “the sanctions issue . . .
normdly will be determined at the end of the litigaion” FED. R. CIv. P. 11 advisory comm.
notes (1983). Without passing on the propriety of imposng Rule 11 sanctions for the offered
conduct, the court therefore finds it proper to defer a ruling until find resolution of the
remaining issuesin this case,

In short, the court agrees with the magistrate judge’'s recommendation to require greater
evidence be presented for consderation of the proper amount of damages, but disagrees with

his recommendation to digmiss the plantiff's dam for logt profits a this time. The court
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accordingly concludes that there is presently insufficient evidence concerning the extent of
plantiff's damages to warant a denid of summary judgment as to damages. The court further
concludes that the injunctive rdief requested by the plantiff would be unduly burdensome and
it is therefore denied. Findly, the court dects to defer a ruling on the plantiff's request for
an award of atorney’ s fees under Rule 11 until the resolution of dl remaining issues.

V.

For the reasons aticulated herein, the court shdl grant the plantiff’'s motion for
summay judgment as to the issue of liadlity. The court shdl overrule in pat both the
plaintiff's and the defendants objections to the magistrate judge’'s Report and
Recommendation. Additiondly, the court shal adopt in pat the magistrate judge's Report and
Recommendation, and dhdl decline to adopt his recommendation that the plantiff's dam for
lost profits be dismissed as a mater of lav.  Accordingly, the court defers judgment
concerning the proper amount of actua damages, and the avallability and amount of recovery
for logt profits, punitive damages, and attorney’s fees. An appropriate Order shall this day

enter.

The Clerk of the Court hereby is directed to send a certified copy of this Memorandum

Opinion and the accompanying Order to Magistrate Judge Crigler and to dl counsd of record.

ENTERED:
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Senior United States Didrict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

KENNETH L. BONNER, SR,, CIVIL ACTION NO. 5:02CV00065

Hantiff,
V.
BRUCE DAWSON et d.,

)
)
)
)
) ORDER
)
)
)
)
Defendant. )

JUDGE JAMES H. MICHAEL, JR.

For the reasons stated in the accompanying Memorandum Opinion, it is this day
ADJUDGED, ORDERED and DECREED

asfollows

1. The Plaintiff’ sfirst objection to the Report and Recommendation, filed August
28, 2003, shall be, and hereby is SUSTAINED;

2. The Plaintiff’s second objection to the Report and Recommendation, filed August
28, 2003, shdl be, and hereby is SUSTAINED in part, and OVERRULED in part;

3. The Defendant’ s objections numbered 1 through 4, and 5 through 8 to the Report
and Recommendation as detailed in the “Notice of Objection” filed September 2, 2003,

shall be, and hereby are, OVERRULED;
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4. The Defendant’ s fifth objection to the Report and Recommendation as detailed in

the “Notice of Objection” filed September 2, 2003, shall be, and hereby is, SUSTAINED,;

5. The Defendant’ s objections to the Report and Recommendation as detailed in the
“Supplemental Notice of Objections’ filed September 4, 2003, shdl be, and hereby are,
OVERRULED,;

6. The Magigtrate Judge' s Report and Recommendation, filed August 21, 2003, shall
be, and hereby is, ACCEPTED and ADOPTED in part as detailed in the accompanying
memorandum opinion;

7. The plaintiff’ s Mation for Summary Judgment, filed June 20, 2003, shdl be, and
hereby is, GRANTED in part with regard to the issue of liability, and DENIED in part with
regard to the issue of damages,; and

8. The plantiff’ s request for injunctive relief, asincorporated in its Mation for
Summary Judgment, filed June 20, 2003, shdl be, and hereby is DENIED.

The Clerk of the Court hereby is directed to send a certified copy of this Order and
the accompanying Memorandum Opinion to Magistrate Judge Crigler and to dl counsd of
record.

ENTERED:

Senior United States Didrict Judge
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