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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 
 

MICHAEL E. WYATT, 
 
    Plaintiff, 
 

v. 
 

JOHNNY OWENS, ET AL., 
 
    Defendants. 

CASE NO. 7:14-CV-00492 
 
 
ORDER 
 
 
JUDGE NORMAN K. MOON 

 
 This case, brought pursuant to 42 U.S.C. § 1983 by Michael E. Wyatt (“Plaintiff”), 

concerns whether Johnny Owens, Allen Shelton, Scott Wyatt, Thomas Nicholson, and Robert 

Worsham (“Defendants”) used excessive force while arresting Plaintiff on July 3, 2012.  The 

case is set for trial beginning on April 18, 2017.  The parties have filed numerous pretrial 

motions and evidentiary objections.  (Dkts. 123, 131, 136, 137, 139, 140, 145, 146).  These 

matters are now before the Court, and the parties were heard at a pretrial conference on April 12, 

2017.  The Court enters this Order in order to resolve these pending matters to the extent possible 

with the understanding that subsequent evidentiary rulings can and will be made at trial. 

I.  PLAINTIFF’S FIRST MOTION IN LIMINE (DOCKET NO. 123) 

 Plaintiff’s first motion in limine asks the Court to exclude evidence related to a gun that 

was found in his car roughly a week after his arrest. 

 Following Plaintiff’s arrest on July 3, 2012, the Danville Police Department searched 

Plaintiff’s vehicle; no gun was found at that time.  (Dkt. 123 at 2; dkt. 125 at 1).  The vehicle was 

then towed and impounded by Nick’s Towing, a private company, until July 9, 2012, after which 

it was returned to Plaintiff’s daughter.  (Dkt. 123 at 2; dkt. 125 at 1).  Despite having no 

jurisdiction over the underlying crime, Defendant Wyatt arranged to listen to Plaintiff’s jailhouse 
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phone calls with his daughter.  During those phone calls, Defendant Wyatt heard Plaintiff 

reference or allude to a gun in his vehicle as well as his intention to sue for excessive force.1  

(Dkt. 123 2–3; dkt. 125 at 1–2). 

 Defendant Wyatt obtained a warrant based on this information.  Defendants Wyatt and 

Worsham then drove to Plaintiff’s daughter’s house to execute the warrant on July 10, 2012, 

along with Officer Kelly Hendricks from the Danville Police Department.  (Dkt. 123 at 3; dkt. 

125 at 2).  The search uncovered a gun lodged under the driver’s seat of the vehicle.  (Dkt. 123 at 

3; dkt. 125 at 2).  Photographs of the gun were taken, but no further analysis was conducted; the 

gun was destroyed roughly 2.5 years later.  (Dkt. 123 at 3–4; dkt. 125 at 2–3). 

 In this case, the jury will consider whether the Defendants’ actions were “objectively 

reasonable in light of the facts and circumstances confronting them.”  Graham v. Connor, 490 

U.S. 386, 397 (1989) (emphasis added) (internal quotation marks omitted); see also United States 

v. Banks, 540 U.S. 31, 39 (2003) (“[T]he facts known to the police are what count . . . .”).  

Because the gun was not found on Plaintiff at the time of arrest, evidence of the later-discovered 

gun lacks significant relevance to the question at hand. 

 There are other problems with this evidence.  The jury in this case is being asked a 

discrete question regarding Defendants’ actions during the arrest, which occurred outside of and 

away from Plaintiff’s car.  Evidence of a gun in the car—even if one had been found 

immediately after the arrest—is not crucial to this case. 

 Furthermore, there are legitimate concerns about the reliability of this evidence.  The 

                                                           
1  The recording of this phone call has not been provided to the Court.  At the pretrial 
conference, the parties disagreed about the content of the conversation and the proper 
interpretation of Plaintiff’s statements to his daughter. 
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gun’s discovery was physically and temporally removed from the incident.  The gun was found 

in the car over a week after the incident, after it had been returned to Plaintiff’s daughter; in fact, 

the car was unlocked when Defendants arrived to search it.  (Dkt. 123 at 7).  There is no way to 

be certain that the gun found in the car was present on the day of the arrest. 

 Accordingly, the Court GRANTS Plaintiff’s motion and excludes all evidence related to 

the gun found in Plaintiff’s vehicle on July 10, 2012.  The risk of misleading or confusing the 

jury—combined with questions about its authenticity—substantially outweighs the relevance of 

this evidence.  The parties should limit their questioning and evidence to whether a gun was 

found on Plaintiff at the time of arrest and what facts and circumstances were known to 

Defendants at the time of arrest.  Nevertheless, evidence of Plaintiff’s jailhouse phone calls may 

become relevant and admissible if he “opens the door” with his testimony. 

II.  PLAINTIFF’S MOTION REGARDING COURTROOM ATTIRE (DOCKET NO. 131) 

 Plaintiff asks the Court to issue an order regarding his attire at trial, and Defendants do 

not object.  Thus, the Court ORDERS that Plaintiff (1) be permitted to wear civilian clothes 

provided by his counsel at the courthouse, (2) be seated in the courtroom before the jury is 

seated; and (3)  be free of visible restraints in the courtroom. 

III.  DEFENDANTS’ SECOND MOTION IN LIMINE2 (DOCKET NO. 136) 

 Defendants second motion in limine asks the Court to exclude: (1) evidence of Pittsylvania 

County Sheriff’s Office policies as well as other policies, procedures, and training; (2) evidence of 

prior acts by Defendants; (3) the use of nicknames of Defendants; and (4) portions of the Danville 

City Police Department video after Plaintiff has been handcuffed an subdued. 

                                                           
2  Defendants’ First Motion in Limine, (dkt. 75), was filed in preparation of a previous trial 
date and was ruled on by the Court in October 2016.  (Dkts. 96–97). 
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A.  Evidence of Police Policies, Procedures, and Training 

 Defendants ask the Court to exclude all evidence related to various police policies on the 

grounds that violating or complying with police procedures does not demonstrate whether an 

officer violated or complied with the Fourth Amendment. 

 While “the Fourth Amendment’s meaning [does] not change with local law enforcement 

practices,” Virginia v. Moore, 553 U.S. 164, 172 (2008), the reasonableness inquiry “may 

include, among other considerations, looking at compliance (or noncompliance) with training 

and established policy.”  Wyatt v. Owens, 317 F.R.D. 535, 542 (W.D. Va. 2016) (collecting cases 

where such policies were considered). 

 As discussed in a previous Memorandum Opinion, this evidentiary issue has not been 

directly addressed by the Fourth Circuit.  In Abney v. Coe, 493 F.3d 412 (4th Cir. 2007), the 

Court stated that “the fact that [a local police department] may, as a matter of general policy, 

forbid [a particular police tactic] says nothing about whether such tactics are constitutional.”  Id. 

at 419 (Wilkinson, J.).  However, just three years later the Court considered a locality’s “police 

guidelines” as part of its Fourth Amendment analysis.  Melgar ex rel. Melgar v. Greene, 593 

F.3d 348, 356 (4th Cir. 2010) (Wilkinson, J.). 

 While police policies certainly do not define the contours of the Fourth Amendment, 

other courts have found that compliance with or violation of established policies can be a factor 

that helps the lay fact-finder determine whether the conduct in question was reasonable by 

helping establish a baseline of acceptable or typical police conduct.  See, e.g., Raiche v. 

Pietroski, 623 F.3d 30, 37 (1st Cir. 2010); Ludwig v. Anderson, 54 F.3d 465, 472 (8th Cir. 1995) 

(“Although these police department guidelines do not create a constitutional right, they are 
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relevant to the analysis of constitutionally excessive force.”); King v. Taylor, 944 F. Supp. 2d 

548, 556 (E.D. Ky. 2013) (“[C]ompliance with [police] policies and procedures is a factor that 

may be considered by the jury when evaluating whether [an officer] acted reasonably.”). 

 Based on the relevant case law, the Court finds that police policies bear at least some 

relevance to the question at hand.  Rule 403 permits the Court to exclude relevant evidence if its 

probative value is substantially outweighed by the danger of unfair prejudice.  Defendants are 

concerned that jurors may improperly conflate policy violations with constitutional violations.  

However, the fear of confusion does not appear to substantially outweigh the evidence’s 

probative value.  Furthermore, the decision between admission and exclusion is a false 

dichotomy; other curative measures are available. 

 The Court believes the risk of jury confusion can be addressed with the following 

limiting instruction adapted from an instruction from the Seventh Circuit pattern instructions: 

You have heard evidence about whether Defendants’ conduct complied with or 
violated a given rule or policy.  You may consider this evidence in your 
deliberations.  But remember that the issue is whether Defendant used excessive 
force on Plaintiff in violation of the Fourth Amendment, not whether a regulation 
might have been violated. 
 

The Court intends to instruct the jury on this distinction during the opening instructions, within 

the final instructions, and again during the trial as it deems necessary to avoid any confusion.   

 Accordingly, the Court DENIES the motion to exclude all evidence of police policies, 

procedures, and training.  Nevertheless, the parties are to avoid confusing the jury by focusing 

too narrowly on any one policy or implying that violating a policy is tantamount to violating the 

Fourth Amendment.  Evidence of police policies procedures is meant to help, not hinder, the jury 

in its reasonableness analysis by providing some context to their analysis, nothing more. 
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B.  Prior Acts by Defendants 

 Defendants request that the Court exclude any evidence related to prior acts of Defendant 

Worsham.3  They argue that such evidence violates Rule 404(a) because it would be used to 

prove Defendant Worsham’s character and “show that on a particular occasion the person acted 

in accordance with the character or trait.”  Fed. R. Evid. 404(a)(1).  Additionally, Defendants 

fear that discussion of Worsham’s past conduct would lead the jury to consider his intent at the 

time of the incident, which is not relevant to the objective-reasonableness inquiry.  Graham v. 

Connor, 490 U.S. 386, 397 (1989).  Lastly, Defendants argue that the admission of this evidence 

risks confusing or misleading the jury into improperly considering intent.  See Fed. R. Evid. 403. 

 Although Rule 404(b) forbids evidence of past acts to prove character, the rule permits 

such evidence to be used for “another purpose, such as proving motive, opportunity, intent, 

preparation, plan, knowledge, identity, absence of mistake, or lack of accident.”  Fed. R. Evid. 

404(b)(2).  Plaintiff wishes to offer evidence of Defendant Worsham’s prior use-of-force 

complaints in order to show absence of mistake, lack of accident, and/or impeach Worsham’s 

credibility as a witness—as well as demonstrate a basis for awarding punitive damages. 

  “[N]owhere in Graham opinion did the Supreme Court suggest that the admission of 

Rule 404(b) testimony is incompatible with Fourth Amendment analysis.”  Thorne v. Wise, 47 

F.3d 1165, 1995 WL 56652, at *3 n.14 (4th Cir. 1995).  Rule 404(b) is a “rule of inclusion,” 

Sparks v. Gilley Trucking Co., 992 F.2d 50, 52 (4th Cir. 1993), which does not exclude all prior 

acts evidence—only such evidence that is “offered merely to establish a character trait.”  Thorne, 

                                                           
3  Plaintiff initially sought to include evidence of Defendant Wyatt’s past conduct as well.  
However, at the pretrial conference, counsel for Plaintiff conceded that he will only seek to 
admit evidence of past conduct by Defendant Worsham. 
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1995 WL 56652, at *3 n.14 (emphasis added).  In fact, the Fourth Circuit has established a four-

prong test for admissibility of prior act evidence: (1) it “must be relevant to an issue other than 

character”; (2) “it must be necessary” to the case; (3) “it must be reliable”; and (4) it must satisfy 

Rule 403.  United States v. Queen, 132 f.3d 991, 995 (4th Cir. 1997). 

 In order to establish relevance, Plaintiff must show that the prior-act evidence is 

sufficiently related to the conduct at issue in this case.  United States v. McBride, 676 F.3d 385, 

397 (4th Cir. 2012).  The evidence that Plaintiff wishes to admit concerns three internal 

investigations regarding Worsham’s use of force within the past six years.  In all three incidents, 

Worsham was investigated for using excessive force—some of which involved knee strikes—

and he used similar justifications for the force.  Specifically, Worsham has justified past force by 

stating that in each instance he was trying to get access to the perpetrator’s arm.  This repeat-use 

of a particular justification could be used by Plaintiff to undermine Worsham’s credibility.  

Additionally, this past conduct is relevant to the question of whether punitive damages are 

justified in this case. 

 Next, the Court must consider whether such evidence is necessary to the case.  Plaintiff 

contends that evidence of Worsham’s past conduct is necessary for a number of reasons: 

challenging his credibility as a witness, proving a lack of mistake, and establishing the need for 

punitive damages.  Seeing as Defendant Worsham will be crucial witness, the credibility of his 

testimony is integral to the case. 

 The Court is unaware of any challenge to the reliability of testimony regarding 

Worsham’s past use-of-force investigations.  Plaintiff anticipates eliciting testimony from 

Michael Young, a former internal affairs investigator at the Pittsylvania Sherriff’s Office with 
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firsthand knowledge of Defendant Worsham’s past investigations. 

 Finally, the Court must consider whether evidence of Worsham’s past acts satisfies Rule 

403.  There is some risk that the jury will be confused by this evidence and impermissibly 

consider Worsham’s intent or character as part of its excessive-force analysis, but this evidence 

is also highly probative to punitive damages, lack of mistake, and Worsham’s credibility.  In 

order to minimize the risk of confusing the jury, the Court intends to offer the following 

instruction at the opening of trial, in the final instructions, and during the trial as necessary: 

In deciding whether the Plaintiff has proven that the Defendants used excessive 
force against him, I tell you that the Defendants’ intentions are not to be 
considered.  The Plaintiff must show only that the force used against him was 
objectively unreasonable. 
 

The Court believes that this instruction will obviate the risk that the jury will use evidence of 

Worsham’s past acts for an improper purpose. 

 In summary, Plaintiff intends to offer evidence of Worsham’s past acts to rebut claims of 

mistake or accident, attack Defendants’ credibility, and prove his claim for punitive damages.  

The Court finds Worsham’s past conduct to be sufficiently similar to this case, and this evidence 

is highly probative.  Although there may be a risk of confusing the jury, the Court believes that a 

limiting instruction about intent—given numerous times—will sufficiently cure this risk.  

Accordingly, Defendants’ motion to exclude evidence of past acts by Defendant Worsham is 

DENIED.   

C.  Nicknames 

 Defendants ask that the Court exclude the use of Worsham’s nickname, “Yeti.”  Use of 

this nickname fails Rules 401 and 403, as it does not tend to make any fact of consequence more 

or less probable and risks unfair prejudice.  Defendants’ motion is GRANTED. 
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D.  Post-Arrest Video 

 Defendants ask the Court to exclude post-arrest video footage.  They are concerned that 

actions taken by Defendants after Plaintiff is subdued and handcuffed, such as shouting 

“whooo!” and “maxima power” may be misconstrued by the jury.  Defendants argue that the 

only time frame relevant to the jury’s inquiry is the time in which Defendants allegedly used 

excessive force.  Greenridge v. Ruffin, 927 F.2d 789, 791–92 (4th Cir. 1991). 

 Footage following the cessation of force is not relevant to issue of liability, and any 

boorish behavior following the use of force could unfairly prejudice Defendants in the eyes of 

the jury.  However, such evidence may be useful to prove damages, as it demonstrates Plaintiff’s 

physical condition immediately following the altercation.  

 While there is some risk of unfair prejudice, the Court finds that it does not substantially 

outweigh the relevance of this footage.  Having reviewed the footage, the Court anticipates that it 

would be highly probative of the extent of Plaintiff’s damages.  There is admittedly some small 

risk that Defendants’ behavior following Plaintiff’s arrest could sway the jury, but the behavior 

appears to be largely innocuous and Defendants have not demonstrated how this risk of unfair 

prejudice is significant enough to substantially outweigh the probative value as to damages.4  

Thus, Defendants’ motion to exclude post-arrest video is DENIED. 

IV.  DEFENDANTS’ OBJECTIONS TO EXHIBITS (DOCKET NO. 137) 

 Defendants objected to various exhibits proposed by Plaintiff.  However, many of the 

objections are conditioned upon how the exhibits are ultimately used at trial.  Those objections 

                                                           
4  The Court further notes that perhaps the parties could agree to crop and/or mute the post-
arrest footage to avoid the risk of unfair prejudice altogether.  It seems entirely plausible that 
when Plaintiff’s medical expert is testifying, the video could be zoomed in to show only 
Plaintiff, thus excluding footage of Defendants and other officers present. 
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will be addressed, if raised, at trial. 

 Defendants first set of objections concerns the admission of different police policies, 

procedures, and training materials.  As discussed in Part III, the Court will allow limited 

testimony regarding police procedures, policies, and training.  Thus, the Court OVERRULES 

Defendants’ objection and will allow the limited use of these exhibits. 

 Defendants second set of exhibit objections were to various letters, emails, and memos 

regarding past conduct by Defendants.  Because Plaintiff is seeking punitive damages against 

Defendant Worsham only, the Court SUSTAINS Defendants’ objection to the admission of 

exhibits related to Defendant Wyatt’s past conduct.  However, the Court OVERRULES 

Defendants’ objection to admission of exhibits related to Defendant Worsham’s past conduct, 

provided they are used for a proper purpose. 

V.  PLAINTIFF’S SECOND MOTION IN LIMINE (DOCKET NO. 139) 

 Plaintiff filed a motion in limine asking the Court to exclude: (1) evidence of criminal 

convictions or acts before July 1 or after July 3, 2012; (2) evidence Plaintiff’s criminal sentences; 

and (3) drug-related evidence in Plaintiff's vehicle. 

A.  Evidence of Plaintiff’s Criminal Convictions 

 Plaintiff asks the Court to exclude any evidence related to Plaintiff’s prior or subsequent 

convictions on the grounds that they were not known to Defendants and are thus irrelevant to the 

reasonableness of force used against him. 

 Plaintiff argues that evidence of his prior convictions, to the extent they were not known 

by Defendants, and evidence of his subsequent conviction, which certainly could not be known 

by Defendants, fails Rules 401, 403, and 404(b).  The jury’s inquiry in an excessive force case is 
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limited to “the facts and circumstances confronting” the officers “at the moment force was used.”  

Graham, 490 U.S. at 397; Anderson, 247 F.3d at 129.   

 Although Plaintiff is correct that evidence of his convictions is not relevant substantively, 

Rule 609 permits such evidence to be used to impeach Plaintiff on the stand, provided it satisfies 

Rule 403.  Fed. R. Evid. 609(a)(1)(A).  As such, Plaintiff’s motion to exclude evidence of 

Plaintiff’s past convictions will be GRANTED in part and DENIED in part.  The testimony 

elicited or provided by Defendants regarding Plaintiff’s criminal history must be limited to what 

the Defendants knew on July 2, 2012; however, evidence of Plaintiff’s convictions may be used 

to impeach his credibility, subject to Rule 609, as explained below. 

B.  Details Plaintiff’s Previous Criminal Sentences 

 Along similar lines, Plaintiff asks the Court to exclude evidence beyond the mere fact of 

conviction because it fails Rules 401 and 403.  Plaintiff argues that the probative value of such 

evidence is substantially outweighed by the risk of prejudice because Plaintiff’s most recent 

sentence was sentenced for recidivism. 

 Rule 609 provides for the admission of “evidence of a criminal conviction,” but does not 

specify precisely what kind of evidence is permitted.  Fed. R. Evid. 609(a).  Courts have 

traditionally admitted more than simple the fact of conviction because the type of offense and 

temporal proximity are important factors for the jury to consider when assessing a witness’s 

credibility.  28 Charles Alan Wright & Victor James Gold, Federal Practice and Procedure: 

Evidence § 6134 (2d ed.).  Accordingly, the Court holds that Defendants can elicit testimony 

regarding the date of Plaintiff’s previous convictions, as well as the nature or name of each offense. 

 Nevertheless, it remains true Rule 609 evidence is admitted “subject to Rule 403.”  Fed. 
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R. Evid. 609.  As such the Court is not required in all instances to admit a predetermined amount 

of evidence regarding a witness’s prior convictions.  See, e.g., Chapman v. Willis, No. 

7:12CV00389, 2014 WL 2159344, at *2 (W.D. Va. May 23, 2014) (collecting cases for the 

proposition Rule 609(a) requires courts to conduct “careful, individualized Rule 403 analysis in 

every Rule 609(a)(1)(A) ruling”); see also Estrada, 430 F.3d at 621; Wilson v. City of Chicago, 6 

F.3d 1233, 1237 (7th Cir. 1993) (“The cross-examiner should not however have been permitted 

to elicit the details of the crimes underlying Wilson’s conviction unless the details bore directly 

on his credibility . . . .”). 

 Considering that Defendants can already admit the name and date of Plaintiff’s previous 

convictions to impeach his credibility, the length of Plaintiff’s criminal sentences possesses 

minimal probative value.  Defendants will already be permitted to impeach Plaintiff’s credibility 

with his repeat felony convictions.  Discussing his sentences serves only to taint the jury’s 

perception of the seriousness of the crime that led to the incident at issue; the length of his 

criminal sentences does not meaningfully bear on Plaintiff’s credibility.  As such, the Court 

GRANTS in part and DENIES in part Plaintiff’s motion.  Defendants are permitted to present 

evidence regarding the date of Plaintiff’s felony convictions and the crimes committed in order 

to impeach Plaintiff’s credibility, but they are not to discuss his criminal sentences. 

C.  Drug-Related Evidence in Plaintiff’s Vehicle 

 Plaintiff also seeks exclusion of evidence related to a pipe that was found in his vehicle 

after his arrest on three grounds: (1) no defendant has attempted to justify the use of force based 

on a mistaken belief that Plaintiff was under the influence of drugs; (2) this evidence was 

unknown to Defendants at the time of arrest; and (3) no test was ever conducted on the device to 
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determine its previous use. 

 Seeing as Defendants have not raised an objection, the Court GRANTS Plaintiff’s 

motion.  Drug-related evidence found in Plaintiff’s vehicle will not be admitted at trial, provided 

that Plaintiff’s testimony does not “open the door” to such evidence on rebuttal, (see dkt. 148 at 

2), at which point the Court would reexamine the issue. 

VI.  PLAINTIFF’S OBJECTIONS TO EXHIBITS (DOCKET NO. 140) 

 Plaintiff objects to a number of Defendants’ proposed exhibits.  However, many of the 

objections are conditioned upon how the exhibits are ultimately used at trial.  Those objections 

will be addressed, if raised, at trial. 

 Plaintiff argues that any footage from the Danville Police Department that depicts events 

before the police cars arrive on the scene is irrelevant.  The Court SUSTAINS that objection and 

ORDERS that the footage shown at trial begin when the Danville cruisers arrive at the scene. 

 Plaintiff also objects to the use of an audio recording of dispatch and radio transmissions 

on July 3, 2012, related to the pursuit and arrest of Plaintiff.  To the extent that these recordings 

are used for a purpose other than to demonstrate what Defendants knew prior to the incident the 

Court SUSTAINS the objection and will not admit them. 

 Plaintiff objects to the use of “mug shot” photos of Plaintiff taken on July 10, 2012; 

August 22, 2012; and October 30, 2012.  Because these photos could be used to rebut Plaintiff’s 

damages evidence, the photos are relevant, and their probative value is not substantially 

outweighed by their risk of prejudice.  Thus, the Court OVERRULES the objection, and these 

photos will be admitted if properly authenticated.5 

                                                           
5  The Court will note, however, that to the extent such photos could be cropped to exclude 
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 The Court SUSTAINS Plaintiff’s objection to the admission of his recorded jailhouse 

phone call on July 7, 2012, as discussed above in Part I.  It will be excluded unless it becomes 

necessary to rebut the testimony of Plaintiff or another witness. 

 Similarly, the Court SUSTAINS Plaintiff’s objection to the admission of records of his 

convictions for offenses committed July 1–3, 2012.  They will not be admitted unless they 

become necessary to rebut the testimony of Plaintiff or another witness. 

VII.  PLAINTIFF’S THIRD MOTION IN LIMINE (DOCKET NO. 145) 

 Plaintiff asks the Court to exclude any testimony by Deputy Sheriff Ronnie Simpson.  He 

was not identified as a potential witness until the initial witness list was filed roughly three 

weeks ago.  Plaintiff would be prejudiced because he was not permitted to depose Simpson.  

 Rule 37 states, “If a party fails to provide information or identify a witness as required by 

Rule 26(a) or (e), the party is not allowed to use that information or witness to supply evidence 

on a motion, at a hearing, or at a trial, unless the failure was substantially justified or is 

harmless.”  Because Defendants failed to provide substantial evidence for their failure to disclose 

Simpson or demonstrate why Simpson’s testimony would not unfairly prejudice Plaintiff, the 

Court may exclude Simpson’s testimony.  See Burlington Ins. Co. v. Shipp, 215 F.3d 1317, 2000 

WL 620307, at *5 (4th Cir. 2000); Warren v. Tri Tech Labs., Inc., 993 F. Supp. 2d 609, 612 n.2 

(W.D. Va. 2014). 

 The Court GRANTS Plaintiff’s motion to exclude Simpson on the grounds that 

Defendants have not provided sufficient justification for his late disclosure and Plaintiff has 

                                                                                                                                                                                           
evidence that they are “mug shot” photos (e.g. cutting out the black placard held by Plaintiff), 
Defendants are asked to do so.  The Court has not seen the photos in question, so it cannot 
determine if such cropping is feasible. 
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demonstrated a legitimate risk of prejudice. 

VIII.  PLAINTIFF’S OBJECTIONS TO WITNESSES (DOCKET NO. 146) 

 Plaintiff objects to the testimony of Robert Lewis Walker, Jr. at trial.  The Court 

SUSTAINS Plaintiff’s objection, pursuant to Rule 37, because Walker was not identified on 

Defendants previous disclosures, Defendants have not provided good cause for their nondisclosure, 

and Plaintiff may be prejudiced if Walker is permitted to testify on such short notice. 

IX.  DEFENDANT’S OBJECTIONS TO WITNESSES (DOCKET NO. 147) 

 Defendant objects to testimony by Michael Young, Phillip Broadfoot, and Michael 

Taylor regarding Defendants’ training, knowledge, compliance, credibility, and use of force.  As 

discussed in Part III, the Court will permit limited testimony regarding policies and practices.  

Accordingly, Defendants’ objection will be OVERRULED. 

 Defendants seek the exclusion of Michael Young on the additional ground that he was 

not previously identified and was not deposed until March 13, 2017.  At the pretrial conference, 

the parties proffered that Young was identified as early as December 2016, and Defendants’ 

counsel did not demonstrate how his clients were meaningfully prejudiced by this delay.  Thus, 

Defendants’ objection will be OVERRULED. 

 It is so ORDERED. 

 The Clerk of the Court is hereby directed to send a certified copy of this Order to all 

counsel of record.  

 Entered this ____ day of April, 2017. 

        

14th
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