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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF VIRGINIA  

Big Stone Gap Division 
 

TYQUINE R. LEE, by and through his 
guardian, TAKEISHA L. BROWN, 
 

Plaintiff, 
 
v. 
 
VIRGINIA DEPARTMENT OF 
CORRECTIONS, et al., 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

REPORT AND 
RECOMMENDATION 
Case No.: 2:20cv00006 

 
Plaintiff, Tyquine R. Lee, (“Lee”), is a Virginia Department of Corrections, 

(“VDOC”), inmate previously housed at Red Onion State Prison, (“Red Onion”), in 

Pound, Virginia, who sues through his mother and legal guardian, Takeisha L. 

Brown, (“Brown”).1 On behalf of Lee, Brown filed this civil rights action pursuant 

to 42 U.S.C. § 1983 against the various VDOC officials and Red Onion employees 

and VDOC contract psychiatrist Dr. Everett McDuffie, (“Dr. McDuffie”), alleging 

that the defendants were deliberately indifferent to his medical and mental health 

needs, in violation of his Eighth Amendment rights and violated his equal protection 

and due process rights under the Fourteenth Amendment. (Docket Item No. 1) 

(“Complaint”). The Complaint also raises claims on Lee’s behalf under the 

Americans With Disabilities Act, (“ADA”), 42 U.S.C. §12102 et seq., Rehabilitation 

Act of 1973, (“Rehabilitation Act”), 29 U.S.C. § 794 et seq., and state law for 

medical malpractice and intentional infliction of emotional distress.  

 
1 Brown was appointed as Lee’s legal guardian by a Virginia state court on February 1, 

2019. 
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This case is before the court on the Rule 12 Motion To Dismiss filed on behalf 

of the VDOC and defendants Gary Adams, Henry Ponton, Denise Malone, Jeffrey 

Kiser, Earl Barksdale, Amee Duncan, Arvil Gallihar, Larry Collins, Walter Swiney, 

Michael Younce, Justin Kiser, Roy Sykes, James D. Lambert, Terrence Huff and D. 

Trent, (collectively “VDOC Defendants”).2 (Docket Item No. 15) (“Motion”). The 

Motion is before the undersigned magistrate judge by referral pursuant to 28 U.S.C. 

§ 636(b)(1)(B).  As directed by the order of referral, the undersigned now submits 

the following report and recommended disposition. 

 

I. Facts 

 

The Complaint alleges that officials at Red Onion placed Lee in “solitary 

confinement” on May 26, 2016, and left him there for more than 600 days. During 

that time, Lee suffered “a complete mental and physical collapse.” By the time a 

psychiatrist evaluated Lee in February 2018, the Complaint alleges Lee had lost his 

capacity for language and, when he spoke, used an unintelligible string of numbers 

and nonsense words. It alleges Lee lost the ability to handle the most basic self-care, 

and his teeth were badly decayed, he was filthy and had terrible body odor and had 

lost nearly 30 pounds. The Complaint alleges that Lee was unable to recognize 

Brown and had no apparent understanding of his personal history or his then-current 

circumstances.  

 

The Complaint alleges that Lee’s mental and physical deterioration was a 

direct result of the conditions of his confinement at Red Onion and a complete lack 

 
2 Dr. McDuffie also has filed a motion to dismiss, (Docket Item No. 22), which this Report 

and Recommendation does not address because Brown and Dr. McDuffie have entered into a 
tentative settlement agreement pending court approval. 
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of urgently needed medical care. It alleges that Lee spent 22 to 24 hours a day in an 

80-square-foot grey concrete cell behind a solid steel door. His only time outside of 

this cell was for showers three times a week and an hour of recreation each day spent 

alone in a cage the size of a parking space, which Lee received at the discretion of 

correctional officers. Lee was strip-searched, shackled and escorted by two 

correctional officers any time he left his cell. Lee had “almost no meaningful human 

contact beyond brief, cursory interactions with correctional officers and staff.” Lee’s 

communications with the outside world were strictly limited and even denied 

entirely for long stretches in response to minor rule infractions. The Complaint states 

the “sensory stimuli that the human brain needs to function – colors, shapes, sounds, 

natural light, everyday conversation, mental engagement with purposeful activity – 

were all removed and replaced with an unbearable monotony.”  

 

The Complaint alleges that Lee began to exhibit symptoms of severe mental 

illness less than two months after his placement in “solitary confinement.” It alleges 

that the defendants ignored Lee’s symptoms and continued to hold him in conditions 

of extreme isolation for another year and a half, with no medical care and no 

meaningful way to work his way out of “solitary confinement.” The defendants’ 

decision to hold Lee in solitary confinement despite his obvious signs of severe 

mental and physical decompensation, the Complaint alleges, violated his due process 

rights and his right to be free from cruel and unusual punishment. It also alleges that 

the defendants’ acts violated the ADA and Rehabilitation Act and constituted 

medical malpractice and intentional infliction of emotional distress under state law. 

 

The Complaint alleges that the VDOC is the executive agency responsible for 

operating and maintaining correctional facilities in Virginia. The VDOC provides 

supervision and control over state correctional facilities and their programs and is 
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responsible for issuing regulations, policies, directives and operating procedures 

governing the operation of state correctional facilities. It further alleges that the 

VDOC is statutorily required to establish and maintain a clinical treatment program 

for it prisoners, including clinical assessments of the prisoners and development of 

appropriate treatment plans.  

 

The Complaint alleges that Ponton is the VDOC Regional Operations Chief 

for the Western Region, and, as such, he had ultimate authority over decisions made 

by the Dual Treatment Team, (“DTT”), which reviews solitary confinement 

classifications and mental health assessments to determine appropriate housing. It 

alleges that Ponton also has been a member of the External Review Team, (“ERT”), 

which reviews the decisions of the DTT. 

 

The Complaint alleges that Malone is the Chief of Mental Health Services for 

the VDOC. In that role, it alleges, Malone is responsible for the supervision of all 

mental health clinical supervisors, including the supervisors who were responsible 

for the provision of mental health care services at Red Onion. It alleges that Malone 

was responsible for VDOC mental health treatment and associated policies and 

procedures and for the appropriate classification of VDOC prisoners based on 

mental health needs. It also alleges that Malone was a member of the ERT and was 

responsible for handling grievance appeals, approving mental health programs and 

trainings at VDOC institutions and for supervising and administering disciplinary 

actions for the Qualified Mental Health Professionals, (“QMHPs”), employed by the 

VDOC.  
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The Complaint alleges that Kiser and Barksdale, as the Warden of Red 

Onion, 3  had ultimate responsibility over the care and custody of the facility’s 

prisoners, including Lee. As Warden, Kiser and Barksdale served as the Facility Unit 

Head of Red Onion and had ultimate authority or to delegate authority to approve 

security-level classifications of the facility’s prisoners. The Complaint alleges that 

Gallihar was the Chief of Housing and Programs at Red Onion and served on the 

DTT. It also alleges that Duncan was the former Unit Manager of the C Building at 

Red Onion, where Lee was housed from January 2017 to January 2018. In her role 

as Facility Unit Head designee, Duncan reviewed segregation classification 

decisions made by the Institutional Classification Authority, (“ICA”). The 

Complaint alleges that the ICA was a team of staffers who conducted hearings to 

review the progress of individual prisoners through the Step-Down Program as well 

as their ongoing segregation classification.  

 

The Complaint alleges that Collins, Swiney and Younce, as Unit Managers at 

Red Onion and Facility Unit Head designees, also reviewed segregation decisions 

by the ICA. It alleges that Justin W. Kiser, Sykes, Adams and Lambert, as members 

or former members of the ICA at Red Onion, were responsible for reviewing and 

recommending Lee’s segregation classification. 

 

The Complaint alleges that Huff and Trent were QMHPs employed by Red 

Onion. Huff’s title was Psychology Associate Senior, and Trent’s title was 

Psychology Associate I. It alleges that Dr. McDuffie was a psychiatrist with a 

contract with the VDOC to provide psychiatric services to prisoners at Red Onion.  

 

 
3 The Complaint alleges that Kiser is the current Warden, while Barksdale is the former 

Warden. 
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The Complaint alleges that each individual defendant is sued in his or her 

individual and official capacity.  

 

The Complaint alleges that there is “a broad consensus among mental health 

professionals, U.S. courts, and international bodies as to the serious risk that solitary 

confinement poses to the mental and physical health of prisoners, even prisoners 

who are otherwise healthy.” It alleges that these risks were well-known by 

correctional officials and administrators, including the defendants. It further alleges: 

“There is such widespread consensus among the scientific community, correctional 

professionals, and courts about the severe harms caused by solitary confinement, and 

reports of its dangers have been covered so frequently in the press, that Defendants 

could not have avoided actual knowledge of the risks.” Nonetheless, it alleges the 

defendants held Lee in solitary confinement for more than a year while he was 

exhibiting symptoms of serious mental illness, and he deteriorated to a state of 

complete psychological incoherence and physical decay. 

 

The Complaint alleges Lee has suffered from mental illness since childhood. 

He was diagnosed with Attention Deficit/Hyperactivity Disorder, (“ADHD”), at age 

five and placed on medication. Lee was determined by the Social Security 

Administration to be “disabled” at the age of eight. He was hospitalized four times 

for behavior associated with his mental illness from age eight to 10.  The Complaint 

states that Lee’s mental illness “led to behavioral problems that sometimes included 

criminal activity,” including his conviction in October 2011 for a series of armed 

robberies that led to his incarceration at the age of 18. 

 

The Complaint alleges that Lee began exhibiting psychotic symptoms within 

two months of his placement in solitary confinement at Red Onion. He began 
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speaking in numbers, his signature became a nonsensical string of letters to which a 

Red Onion official wrote, “Refused to sign.” Despite these symptoms, the Complaint 

alleges the defendants held Lee in solitary confinement without any mental health 

treatment for a total of 20 months, from May 2016 to January 2018. The Complaint 

alleges that, after more than 600 days in solitary confinement without any mental 

health treatment, the ICA on January 17, 2018, recommended that Lee be transferred 

to a different facility. The Complaint states that an evaluation conducted by Dr. 

McDuffie in January 2018 revealed: 

 

[T]his offender presents with bizarre behaviors and delusional thought 
content. He does not maintain his hygiene, as evidenced by a strong 
foul odor coming from his person and his cell. He speaks in numbers 
and neologisms [i.e. invented words] [and] had loose thought 
association …. Offender Lee lacks the capacity to make appropriate 
decisions for medical care and for mental health needs …. [A]ll 
communications were difficult to understand, he speaks in neologisms 
(wants a “CTB shot,” wants a “shooby,” [and] wants a “flavuvia”); 
numbers; delusions consist of a word salad; has LOAs; has delusional 
ideas about not showering, stating “I’m a cautionary man.” 

 

Dr. McDuffie diagnosed Lee with schizophrenia and an unspecified personality 

disorder and recommended placement at Marion Correctional Treatment Center, 

(“MCTC”). A subsequent VDOC “Order for Involuntary Admission to A Licensed 

Correctional Mental Health Facility” stated that “there exists a substantial likelihood 

that, as a result of mental illness, the offender will, in the near future, suffer serious 

harm due to [his] lack of capacity to protect [himself] from harm or to provide for 

[his] basic human needs.”  

 

 Lee was transferred to MCTC on January 31, 2018. The physician who 

conducted his intake interview the next day observed that Lee had lost all sense of 
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his own identity, his family or his then-present circumstances. Lee did not 

understand why he had been transferred to MCTC. He stated that he had been 

incarcerated for “credit card theft” and had “been in for 13 years,” both of which 

were incorrect. The physician reported: 

 

[W]hen he did speak it often consisted of neologisms and for the most 
part was unintelligible. He presented with cognitive disorganization 
and evidenced LOA When he was asked about his family he reported 
that he was a “homeless child” and stated, “I got no family. They got 
wiped out by a state-wide capital death charge.” He stated that he 
graduated high school and went to college at “Maury” to study 
“commercial canarchy … a T.V. host.” He reported that he has never 
received mental health treatment in the past …. [H]e appeared to be 
cognitively disorganized and many of his responses were unintelligible. 

 

In follow-up evaluations, Lee spoke or wrote nonsensical words and provided 

incorrect information.  

 

The Complaint alleges that Lee continued to exhibit continuing harm long 

after being transferred out of Red Onion, including little spontaneity in his speech, 

poor eye contact, speaking in neologisms or unintelligible words or phrases and 

disorganized thought processes. It alleges that these continuing harms were the result 

of Lee’s incarceration in solitary confinement at Red Onion with no medical care 

and a failure to transfer him out of solitary confinement until his condition had 

deteriorated to the point that the defendants could no longer ignore his symptoms. It 

also alleges that the defendants failed to conduct any genuine review of Lee’s 

confinement, which could have resulted in his removal from the harsh conditions he 

endured. Instead, it alleges the defendants conducted meaningless pro forma reviews 

with preordained outcomes. 
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The Complaint alleges that mental health professionals at Red Onion recorded 

the increasing severity of Lee’s symptoms from July 2016 to January 2018, but Lee 

received no mental health care while his condition rapidly deteriorated in solitary 

confinement. It alleges that defendants’ inaction was contrary to VDOC policy, 

which required active screening, monitoring and proactive management of prisoners 

who were at risk of deteriorating in solitary confinement. In particular, it alleges that 

VDOC Operating Procedures, (“OPs”), required that: 

 

1. Offenders be screened by a QMHP before their placement or 

within one day of their placement in special housing so any “at 

risk” offenders may be identified; 

2. Institutions identify, monitor and manage offenders who were at 

risk of deterioration; 

3. QMHPs should recommend removal from solitary confinement 

if the placement might have a deleterious effect on an offender’s 

mental health; 

4. Offenders with serious mental illnesses be confined in solitary 

confinement for no more than 28 days and be placed in one of 

four housing options designed to provide mental health care; 

5. An offender with identified mental health problems who was 

placed in special housing be monitored according to specified 

health service procedures; 

6. No offender be denied necessary or proper medical, dental or 

mental health care while in special housing; and 

7. A QMHP personally interview any offender remaining in special 

housing for more than 30 days and each month thereafter during 

which the offender remained in special housing. 
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The Complaint alleges that these policies demonstrated that the VDOC 

employees knew of the substantial risk that solitary confinement posed for mental 

health, particularly for inmates with pre-existing mental illness. It alleges that the 

mental health screenings and evaluations at Red Onion were cursory and ineffective, 

with visits with a QMHP or psychiatrist occurring through a cell door without any 

confidentiality and severely limiting prisoners’ ability to speak openly and with 

candor about their problems. 

 

The Complaint alleges that Lee’s mental health assessments were entirely 

meaningless, with QMHPs Huff and Trent and Dr. McDuffie ignoring his symptoms, 

dismissing them as possible “malingering” or noting them without taking any steps 

to treat Lee. In particular, Trent noted on July 21, 2016, that Lee spoke to him only 

by reciting numbers, yet Trent did not recommend any treatment at that time. Dr. 

McDuffie saw Lee on September 28, 2017, and wrote it was “unclear what is 

happening with this offender; however it seems that his communication in gibberish 

and numbers is enduring over some time.” Nonetheless, all Dr. McDuffie did was 

recommend a 30-day follow up because his behavior “cannot be separated yet from 

malingering.” Despite noting continuing bizarre behavior by Lee, Trent wrote on 

October 5, 2017: “No objective [signs or symptoms] of mental health distress 

observed. Appeared stable.” On October 5, 2017, Dr. McDuffie, again, noted that 

Lee was speaking “in numbers and gibberish,” and he recorded psychosis as his 

assessment of Lee. Dr. McDuffie also suggested that Lee be transferred to a mental 

health unit. Dr. McDuffie failed to prescribe any medication or treatment beyond 

scheduling a follow-up visit within 90 days. 

 

The Complaint alleges that Trent saw Lee again on October 10, 2017, and 

completed a VDOC Serious Mental Illness, (“SMI”), Determination Form, 
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indicating that Lee suffered from an unspecified bipolar disorder and concluded that 

Lee “meets the SMI diagnostic and functional impairment criteria.” Trent updated 

Lee’s mental health code from MS-0, which indicates no mental impairment in the 

past two years, to MS-2S, which indicates “substantial impairment.” The Complaint 

alleges that Lee received no treatment, with Dr. McDuffie recommending referral to 

another facility “if the symptoms persisted.” Lee remained in solitary confinement 

at Red Onion without treatment for another three and one-half months, during which 

time, it alleges, his mental health symptoms grew steadily more severe. It alleges 

that the defendants’ failure to treat Lee or remove him from solitary confinement 

after the documented appearance of his mental health symptoms was a direct cause 

of his complete mental and physical deterioration. 

 

The Complaint alleges that Red Onion’s Step-Down Program, which 

purportedly allowed prisoners to earn privileges and eventually work their way out 

of solitary confinement, failed to take into account a prisoner’s inability to complete 

the Program due to mental illness. Instead of being a pathway out of solitary 

confinement, it alleges, for prisoners like Lee, it was an obstacle that keeps them in 

solitary confinement indefinitely.  It alleges that, while VDOC policy required the 

ICA to conduct a due process hearing before placing a prisoner in solitary 

confinement and every 90 days thereafter, these reviews failed to meet basic due 

process requirements.  

 

Under the Step Down Program, advancement requires offenders to complete 

the “Challenge Series” of seven workbooks. To do so, a prisoner must be able to 

read, write and effectively communicate with Red Onion staff.  The Complaint 

alleges that Lee’s mental illness prevented him from doing so, resulting in no 

possibility that he could complete the Program. It alleges that the defendants knew 
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that Lee’s mental illness prevented him from completing the Program based on his 

obvious deterioration and Brown’s telephone calls to the Warden and Lee’s 

counselors.  

 

The Complaint alleges that the VDOC purports to provide formal due process 

through ICA hearing and reviews of a prisoner’s placement in solitary confinement. 

It alleges that the Building Management Committee, (“BMC”), which is comprised 

of mental health and correctional staff with direct knowledge of the prisoner, makes 

recommendation to the ICA regarding assignment of prisoners to privilege levels. 

The DTT also is responsible for reviewing solitary confinement classifications and 

making recommendations as to whether a prisoner is properly classified. The ERT 

reviews decisions by the DTT biannually. The Complaint alleges that the ICA 

“repeatedly rubber-stamped” Lee’s continuing confinement in solitary despite his 

severely deteriorating mental health. It alleges that neither the DTT nor the ERT 

provided any meaningful oversight of the ICA decisions and that the reviews were 

a pretext for Lee’s indefinite confinement in solitary.  

 

The Complaint alleges that, as a result of the treatment Lee received at MCTC, 

his condition eventually improved, and he was transferred to Greensville 

Correctional Center, (“Greensville”), where he was placed in general population.  

There, it alleges Lee’s ability to communicate significantly improved, and he 

appeared to have a better understanding of his circumstances. Following a dispute 

with another inmate, Lee was transferred to Wallens Ridge State Prison, (“Wallens 

Ridge”), where he was held under conditions “effectively identical” to his conditions 

of confinement at Red Onion. Although Lee was not in solitary confinement at the 

time of the filing of the Complaint, it alleges he could not receive the type of 

intensive, residential medical intervention that he required to treat his mental illness 
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at Wallens Ridge. It alleges that Lee’s mental health again declined at Wallens 

Ridge, including Lee beginning to exhibit delusional thoughts. It alleges that these 

symptoms were likely to lead to behavioral issues, which would result in Lee, again, 

being placed in solitary confinement. 

 

The Complaint alleges that each individual defendant, through their various 

positions, had personal knowledge of the conditions of Lee’s confinement and the 

serious physical and psychological harm it caused Lee.  It alleges each was 

deliberately indifferent to the risk posed to Lee by his conditions of confinement.  It 

also alleges that defendants Malone, Kiser, Barksdale, Trent, Huff and McDuffie 

had personal knowledge of Lee’s severe mental illness and were deliberately 

indifferent to the failure to provide Lee any treatment.  

 

The Complaint alleges that Lee had a protected liberty interest in avoiding 

continued, prolonged and indefinite solitary confinement arising from VDOC 

regulations and the atypical and significant hardship of the conditions of this 

confinement. Nonetheless, defendants Kiser, Barksdale, Malone, Ponton, Gallihar, 

Duncan, Collins, Swiney, Younce, Justin Kiser, Sykes, Adams and Lambert failed 

to provide him any meaningful process to determine the continued propriety of his 

solitary confinement. 

 

The Complaint alleges that Trent, Huff and McDuffie were responsible for 

providing medical care to Lee during his incarceration in solitary at Red Onion. It 

alleges that, within two months of Lee’s placement in solitary confinement at Red 

Onion, he began to exhibit psychotic symptoms, including rapid speech, flight of 

ideas, speaking only in numbers, restricted affect and an absence of insight. It alleges 

that Lee’s symptoms continued and significantly worsened over the next year and 
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one-half, during which time the defendants provided no treatment, no medication, 

no referral for further evaluation and took no steps to remove him from solitary 

confinement. The Complaint alleges that the applicable standard of care in Virginia 

required, at a minimum, that treating medical professionals avoid significant delay 

in the onset of treatment for individuals exhibiting psychotic symptoms and take all 

reasonable steps to effectuate the removal of patients exhibiting serious mental 

illness from solitary confinement. It alleges that the failure of Trent, Huff and Dr. 

McDuffie to provide any medical treatment, medication, referral for further 

evaluation or recommendation for a transfer out of solitary confinement for Lee, 

while Lee was exhibiting severe symptoms of mental illness, constituted grossly 

negligent and/or wanton and reckless misconduct and breached the standard of care.  

 

II. Analysis 

 

The defendants argue that they are entitled to a partial dismissal of Lee’s 

claims, pursuant to Federal Rules of Civil Procedure Rule 12(b)(6). In particular, 

they argue that defendants QMHPs Huff and Trent cannot be liable for medical 

malpractice. The defendants also argue that Lee’s claims against the individual 

defendants in their official capacities should be dismissed because Lee cannot 

recover punitive or compensatory damages from them in their official capacities 

under § 1983, and injunctive relief against the individual defendants is inappropriate 

because they do not possess a sufficient relationship to the VDOC policies at issue. 

 

In considering a motion to dismiss, all well-pleaded factual allegations 

contained in a complaint are to be taken as true and viewed in the light most 

favorable to the plaintiff. See Mylan Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4th 

Cir. 1993). The complaint must contain “more than labels and conclusions” or a 
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“formulaic recitation of the elements of a cause of action,” and it must allege facts 

specific enough to raise a right to relief above the speculative level. Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted).  Dismissal also may be 

appropriate where the complaint contains a detailed description of underlying facts, 

which fail to state a viable claim. See Estelle v. Gamble, 429 U.S. 97, 106-08 (1976).  

 

Regarding Lee’s malpractice claim against QMHPs Trent and Huff, the 

defendants argue that Trent and Huff cannot be sued for medical malpractice under 

Virginia law because unlicensed QMHPs do not fall within the statutory definition 

of a “health care provider” as set forth in Virginia’s Medical Malpractice Act, VA. 

CODE ANN. § 8.01-581.1, (“Malpractice Act”). The Complaint contains little 

information regarding Trent’s and Huff’s professional credentials. It alleges that 

Huff and Trent were QMHPs employed by Red Onion. It further alleges that Huff’s 

title was Psychology Associate Senior, and Trent’s title was Psychology Associate 

I. While the Complaint does not allege that either is licensed by any behavioral health 

board, I find this of no consequence to Lee’s medical malpractice claim. 

 

As argued by plaintiff’s counsel, the Malpractice Act did not establish any 

cause of action.  Instead, medical malpractice is a common law tort under Virginia 

law. See Moyers v. Steinmetz, 1994 WL 1031307, at *3 (Va. Cir. Ct. Aug. 17, 1994). 

In fact, the Malpractice Act defines malpractice as “any tort action or breach of 

contract action for personal injuries or wrongful death, based on health care or 

professional services rendered, or which should have been rendered, by a health care 

provider, to a patient.” VA. CODE ANN. § 8.01-581.1 (2015 Repl. Vol.). The 

Malpractice Act provides “a set of rules that govern malpractice claims; it does not 

determine ‘when the patient has a cause of action – an entirely separate issue.’” 
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Caruth v. Clark, 2017 WL 1363314, at *7 (E.D. Va. Apr. 12, 2017) (quoting 

Simpson v. Roberts, 752 S.E.2d 801, 806 (Va. 2014) (McClanahan, J., concurring)). 

 

I agree with plaintiff’s argument that the defendants’ construction of the 

Malpractice Act is nonsensical. To construe the Act to allow malpractice claims only 

against licensed medical professionals would prevent patients from any redress of 

injuries caused by health care providers whose licenses have lapsed or who should 

have been licensed but were not.  The legislative purpose of the Malpractice Act was 

to impose a limitation on the liability of health care providers in medical malpractice 

cases to address the escalating cost of medical malpractice insurance.  See Etheridge 

v. Med. Ctr. Hosps., 376 S.E.2d 525, 527-28 (Va. 1989). To foster that purpose, the 

Malpractice Act imposed a damages cap and other procedural requirements, such as 

a pre-filing notice requirement and expert testimony. See Caruth, 2017 WL 

1363314, at *7. The Malpractice Act does not prohibit medical malpractice claims 

against nonlicensed professionals providing medical services. 

 

The defendants also argue that Lee’s medical malpractice claim against Trent 

and Huff should be dismissed because Lee has failed to alleged facts sufficient to 

show a “physician-patient relationship.” In particular, the defendants argue that 

Virginia law requires that Lee allege that he “voluntarily ‘entrusted his treatment’” 

to Trent and Huff. In Lyons v. Grether, the Virginia Supreme Court recognized that 

a “physician’s duty arises only upon the creation of a physician-patient relationship” 

and whether “a physician-patient relationship is created is a question of fact, turning 

upon a determination whether the patient entrusted his treatment to the physician 

and the physician accepted the case.” 239 S.E.2d 103, 105 (Va. 1977). The court in 

Lyons, however, found that allegations that a physician had agreed to see a patient 

for a specific condition sufficiently alleged a physician-patient relationship even 
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though the physician never saw the patient or rendered any evaluation or care. See 

239 S.E.2d at 105. Also, subsequent cases citing Lyons appear to turn on whether 

the plaintiff sought, and the defendant rendered, medical treatment. See Fruiterman 

v. Granata, 668 S.E.2d 127, 135-36 (Va. 2008) (husband of obstetric patient not a 

patient himself). 

 

Under the facts as alleged by the Complaint, Lee, as a VDOC inmate, had no 

ability to choose his health care providers. Also, it could be argued that, based on 

the facts as alleged, Lee lacked the capacity to voluntarily entrust his mental health 

treatment to Trent and Huff. Nonetheless, in Harris v. Kreutzer, 624 S.E.2d 24 (Va. 

2006), the Virginia Supreme Court held that a medical malpractice action would lie 

against a licensed clinical psychologist retained by a defendant to conduct a court-

ordered independent medical examination of a plaintiff despite the lack of a 

traditional consensual physician/patient relationship. The court held that, under 

those circumstances, Harris’s consent was implied by her filing suit for personal 

injuries. See Harris, 624 S.E.2d at 30.  There is no doubt that the defendants in this 

case had a duty to provide Lee with necessary medical care, including necessary 

mental health treatment. The Complaint alleges that mental health assessment and 

treatment of VDOC inmates, like Lee, is to be provided by its QMHPs. 

 

Under Virginia law, to state a claim for medical malpractice, a plaintiff must 

allege only: (1) existence of a legal duty, (2) a breach of that duty, and (3) that the 

breach proximately caused plaintiff’s injuries. See Delk v. Columbia/HCA 

Healthcare Corp., 523 S.E.2d 826, 830 (Va. 2000); see also Wright v. Smith, 641 F. 

Supp. 2d 536, 539-40 (W.D. Va. 2009) (medical malpractice claim requires 

allegation that the defendant owed the plaintiff a certain standard of medical care, 

the defendant breached that standard of care, and the breach proximately caused the 
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plaintiff’s injuries); Parker v. United States, 475 F. Supp. 2d 594, 598 (E.D. Va. 

2007) (quoting Bryan v. Burt, 486 S.E.2d 536 (Va. 1997)). Here, the Complaint 

alleges that Trent and Huff were responsible for providing psychological care to Lee 

during his incarceration at Red Onion. It alleges that the applicable standard of care 

in Virginia required, at a minimum, that treating medical professionals avoid 

significant delay in the onset of treatment for individuals exhibiting psychotic 

symptoms and take all reasonable steps to effectuate the removal of patients 

exhibiting serious mental illness from solitary confinement. It further alleges that the 

failure of Trent and Huff to provide any medical treatment, medication, referral for 

further evaluation or recommendation for a transfer out of solitary confinement for 

Lee, while Lee was exhibiting severe symptoms of mental illness, constituted 

grossly negligent and/or wanton and reckless misconduct and breached the standard 

of care, causing Lee physical and mental injuries. I find that these allegations are 

sufficient to state a cause of action against these defendants for medical malpractice 

under Virginia law, and I will recommend the court deny the Motion on this ground. 

 

The individual defendants also argue that Lee’s § 1983 claims against them in 

their official capacities should be dismissed. The defendants correctly argue that 

states and state officials sued in their official capacities are not “persons” within the 

meaning of § 1983.  Will v. Mich. Dep’t of State Police, 491 U.S. 58, 70-71 (1989).  

The defendants recognize, however, that a state official may be sued in his or her 

official capacity for injunctive relief under § 1983 against ongoing violations of 

federal law. See Will, 491 U.S. at 71 n.10. Nonetheless, the defendants argue that the 

claims for injunctive relief against some of the individual defendants should be 

dismissed in this case because the Complaint fails to allege that these individual 

defendants bear a “special relation” to the challenged state action. Ex Parte Young, 

209 U.S. 123, 157 (1908).  “This ‘special relation’ requirement ensures that the 
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appropriate party is before the federal court….” S.C. Wildlife Fed. v. Limehouse, 549 

F.3d 324, 332-33 (4th Cir. 2008).  This special relation requirement looks to the state 

official’s proximity to and responsibility for the challenged state action to ensure 

that any injunctive would be effective with respect to the underlying claim. See S.C. 

Wildlife Fed., 549 F.3d at 333.  

 

In this case, the Complaint seeks “permanent injunctive relief prohibiting 

Defendants from placing Plaintiff in solitary confinement and requiring Defendants 

to transfer him to a non-solitary unit with appropriate access to mental health care, 

programming, and supports.” The defendants argue that some of the individual 

defendants named bear no responsibility for decisions regarding Lee’s housing 

assignments with the VDOC. These defendants would include the defendants who 

are alleged to have held “former” positions at Red Onion – Barksdale, Duncan, Justin 

Kiser and Adams – as well as current Red Onion employees who are not alleged to 

have any ability to influence an inmate’s institutional or housing assignments within 

VDOC.  The defendants argue the latter category would include QMHPs Huff and 

Trent and VDOC Chief of Mental Health Services Malone and ROSP employees 

Justin Kiser, Sykes, Lambert, Collins, Swiney, Younce, Gallihar and Warden Kiser. 

 

Based on my reading of the Complaint, I believe the defendants’ argument on 

this issue views the request for prospective injunctive relief too narrowly.  As I read 

the request, it not only seeks prospective injunctive relief preventing the placement 

of Lee in solitary confinement, but it also seeks appropriate mental health care and 

programming. With that being said, I agree with the defendants’ argument with 

regard to the four defendants who are alleged to have held “former” positions at Red 

Onion. The Complaint does not allege that these four defendants – Barksdale, 

Duncan, Justin Kiser and Adams – have any ongoing role in influencing where Lee 
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would be housed or the services he would be provided if he were returned to Red 

Onion. Therefore, I find that the claim for prospective injunctive relief against these 

defendants should be dismissed. I further find, with regard to the remaining  

defendants who are the subject of this argument – Huff, Trent, Malone, Sykes, 

Lambert, Collins, Swiney, Younce, Gallihar and Warden Kiser - the Complaint 

adequately alleges that each of these defendants would have an active role in either 

recommending or deciding where Lee would be housed and what services, including 

mental health care, would be provided to him. That being the case, I find that the 

Complaint alleges sufficient facts to show that defendants Huff, Trent, Malone, 

Sykes, Lambert, Collins, Swiney, Younce, Gallihar and Warden Kiser have a 

“special relation” to the challenged state action, and I will recommend that the court 

deny the Motion on this ground as to these defendants. 

 

PROPOSED FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 

 

 As supplemented by the above summary and analysis, the undersigned now 

submits the following findings, conclusions and recommendations: 

 

1. The Complaint adequately pleads a cause of action under Virginia 

state law for medical malpractice against defendants Huff and 

Trent;  

2. The Complaint does not adequately plead a cause of action under 

§ 1983 against defendants Barksdale, Duncan, Justin Kiser and 

Adams in their official capacities; and 

3. The Complaint adequately pleads a cause of action under § 1983 

against defendants Huff, Trent, Malone, Sykes, Lambert, Collins, 
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Swiney, Younce, Gallihar and Warden Kiser in their official 

capacities.  

 

RECOMMENDED DISPOSITION 

 

 Based on the above-stated reasons, I recommend that the court grant the 

Motion and dismiss Lee’s claim under § 1983 against defendants Barksdale, 

Duncan, Justin Kiser and Adams in their official capacities.  I also recommend that 

the court grant the Motion and dismiss Lee’s claims for monetary damages against 

the individual defendants in their official capacities. Otherwise, I recommend the 

court deny the Motion. 

 

Notice to Parties 

 

Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636 

(b)(1)(C): 

 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to 
such proposed findings and recommendations as provided by rules of 
court. A judge of the court shall make a de novo determination of those 
portions of the report or specified proposed findings or 
recommendations to which objection is made. A judge of the court may 
accept, reject, or modify, in whole or in part, the findings or 
recommendations made by the magistrate judge. The judge may also 
receive further evidence or recommit the matter to the magistrate judge 
with instructions. 

 

Failure to file written objections to these proposed findings and 

recommendations within 14 days could waive appellate review. At the conclusion 
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of the 14-day period, the Clerk is directed to transmit the record in the matter to the 

Honorable James P. Jones, United States District Judge. 

 

The Clerk is directed to send copies of this Report and Recommendation to 

all counsel of record. 

 

ENTERED: September 25, 2020. 

   
      /s/  Pamela Meade Sargent    
                                       UNITED STATES MAGISTRATE JUDGE  

 


