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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 
 
TONY DONNELL GRANDISON, ) 
 Plaintiff    ) Civil Action No.: 7:16cv00510 
      )           
 v.     ) 
      )            REPORT AND 
      )  RECOMMENDATION 
LESLIE FLEMING,   ) By: PAMELA MEADE SARGENT  
 Defendant    ) United States Magistrate Judge         
  

 

The pro se plaintiff, Tony Donnell Grandison, (“Grandison”), an inmate 

incarcerated at Wallens Ridge State Prison, (“Wallens Ridge”), brings this civil 

rights action pursuant to 42 U.S.C. § 1983, against the defendant, Leslie Fleming, 

Head Warden at Wallens Ridge.  In his Complaint, Grandison alleges that Fleming 

violated his First Amendment right to access the courts and his due process rights 

under the Fourteenth Amendment by not allowing him to have access to his legal 

paperwork for a July 13, 2016, hearing in this court on another of Grandison’s 

cases and by responding to a complaint Grandison filed on him.1 This matter is 

before the court on the parties’ cross-motions for summary judgment. (Docket Item 

Nos. 14, 22, (“Motions.”)) This case is before the undersigned magistrate judge by 

referral pursuant to 28 U.S.C. § 636(b)(1)(B). As directed by the order of referral, 

the undersigned now submits the following report and recommended disposition.  

 

                                                           
 1 Grandison’s Complaint also alleges a violation of his rights to be free from cruel and 
unusual punishment under the Eighth Amendment, but he alleges no facts to support such a 
claim. Grandison’s Complaint also alleges “[t]he failure of defendant Fleming to properly 
execute his job performance, constitutes the tort of negligence under the law of the State of 
Virginia.” 
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I. Facts 

 

 In his Complaint, (Docket Item No. 1), Grandison claims that Fleming 

violated his First Amendment right to access the courts and his due process rights 

under the Fourteenth Amendment, in that he claims that Fleming prevented him 

from bringing necessary legal paperwork with him to a hearing in this court on 

July 13, 2016.  On July 13, the undersigned heard Grandison’s motion for 

preliminary injunctive relief in Case No. 7:16cv189, a case in which Grandison 

alleges that numerous Virginia Department of Corrections, (“VDOC”), employees, 

including Fleming, violated his rights under the Eighth Amendment by failing to 

provide him with adequate medical treatment or being deliberately indifferent to 

the denial of medical treatment to him. 

 

Grandison claims that he was placed in the medical department due to “hunger 

strike protocols” on “modified strip cell” status prior to his July 13 hearing, 

resulting in all his property, including all his legal paperwork, being removed from 

his possession. Grandison alleges this was done in retaliation for his filing suit 

against Fleming and other defendants, alleging inadequate medical care. He also 

alleges this was done to prevent him from having access to his legal paperwork to 

use at his July 13 hearing. 

 

Grandison also alleges in his Complaint that Fleming violated his due process 

rights by responding to a grievance he filed in an effort to exhaust his 

administrative remedies with regard to his allegations of being denied access to his 

legal paperwork for the July 13 hearing.  Grandison alleges that this grievance was 

returned to him after Fleming deemed it “Unfounded.” He claims that by 
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responding to a grievance filed against him, Fleming violated VDOC Operating 

Procedure, (“OP”), 866.1 (Offender Grievance Procedure).  

 

 In a sworn declaration attached to his motion for summary judgment, 

Grandison states that this court entered an order dated June 8, 2016, requiring 

Fleming to transport him, along with any necessary legal paperwork, to the court 

for the July 13, 2016, hearing in a case in which Fleming was a defendant.  

Grandison states that he received no explanation from Fleming as to why he was 

denied his legal paperwork for this hearing. Grandison has provided a copy of the 

VDOC “Hunger Strike Protocol,” which he states applies in cases in which inmates 

are maintaining a hunger strike. (Docket Item No. 26 at 2-5.) This document states 

that such an inmate “will not be allowed any mail except for legal emergencies.”  

 

Grandison states that, when he used the administrative remedies available to 

him regarding this complaint, Fleming provided the Level 1 Response to his 

grievance.  Grandison further states that VDOC OP 866.1 states that the subject of 

a grievance shall not be the respondent of that grievance. Grandison attached a 

copy of OP 866.1 to his Declaration. According to his Declaration, Grandison, on 

or about September 4, 2016, asked Fleming how it was possible for the subject of a 

grievance to respond to the grievance. Grandison said that Fleming responded, “the 

subject of a grievance cannot be the respondent of that grievance.”  Grandison 

states that he then questioned why Fleming responded to his grievance, to which 

Fleming stated, “I didn’t deem it unfounded, I just signed off on it.” When 

Grandison asked who conducted the investigation into his allegations, he said that 

Fleming responded, “I don’t know, and I’m not going to stand here and argue with 

you, because I know there’s going to be litigation because of this.” 
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Fleming has filed an Affidavit is support of his motion for summary 

judgment, (Docket Item No. 23-1). In his Affidavit, Fleming states that he is the 

Warden of Wallens Ridge.  He states that Grandison was moved to stripped cell 

status in the medical unit at Wallens Ridge on July 11, 2016, because he was 

engaged in a hunger strike. Fleming concedes that, as a result of the stripped cell 

status, Grandison did not have access to his personal property. Fleming also 

concedes that Grandison’s property, including his legal materials, was not returned 

to him until after he returned from court on July 13, 2016. Fleming also states: 

 

I do not retaliate against offenders for filing lawsuits. Litigation 
is a usual and customary aspect of corrections administration. 
Offender Grandison’s complaints have been, and will continue to be, 
addressed in a fair and timely manner. 

 

II. Analysis 

 

This matter is before the court on the parties’ cross-motions for summary 

judgment. The court should grant summary judgment only when the pleadings, 

responses to discovery and the record reveal that “there is no genuine dispute as to 

any material fact and the movant is entitled to a judgment as a matter of law.”  

FED. R. CIV. P. 56(a);  see, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 

(1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Matsushita 

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). A 

genuine issue of fact exists “if the evidence is such that a reasonable jury could 

return a verdict for the nonmoving party.” Anderson, 477 U.S. at 248. In 

considering a motion for summary judgment, the court must view the facts and the 

reasonable inferences to be drawn from the facts in the light most favorable to the 

party opposing the motion. See Anderson, 477 U.S. at 255; Matsushita, 475 U.S. at 
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587. In order to be successful on a motion for summary judgment, a moving party 

"must show that there is an absence of evidence to support the non-moving party's 

case" or that "the evidence is so one-sided that one party must prevail as a matter 

of law." Lexington-South Elkhorn Water Dist. v. City of Wilmore, Ky., 93 F.3d 230, 

233 (6th Cir. 1996).  When a motion for summary judgment is made and is 

properly supported by affidavits, depositions or answers to interrogatories, the 

nonmoving party may not rest on the mere allegations or denials of the pleadings.  

See Oliver v. Va. Dep’t of Corrs., 2010 WL 1417833, at *2 (W.D. Va. Apr. 6, 

2010) (citing FED. R. CIV. P. 56(e)).  Instead, the nonmoving party must respond by 

affidavits or otherwise and present specific facts from which a jury could 

reasonably find for either side.  See Anderson, 477 U.S. at 256-57.    

 

Grandison argues that there is no genuine dispute as to any material fact and 

that he is entitled to judgment as a matter of law on his claims. Defense counsel 

argues that summary judgment should be entered in Fleming’s favor, dismissing 

Grandison’s state law negligence claim, because Grandison has not complied with 

the requirements of the Virginia Tort Claims Act. Counsel also argues summary 

judgment should be entered in Fleming’s favor on Grandison’s due process claim 

based on Fleming’s response to a grievance filed against him because inmates do 

not have a constitutional entitlement to grievance procedures or access to any such 

procedures voluntarily established by a state. See Adams v. Rice, 40 F.3d 72, 75 

(4th Cir. 1994), cert. denied, 514 U.S. 1022 (1995). Defense counsel further argues 

that summary judgment should be entered in Fleming’s favor on Grandison’s 

retaliation claim because Grandison has failed to present any evidence that exercise 

of his constitutional right was a substantial or motivating factor for the defendant’s 

action.  See Wagner v. Wheeler, 13 F.3d 86, 90-91 (4th Cir. 1993) (mere temporal 
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proximity between the exercise of rights and alleged retaliatory action not 

sufficient to show causation). 

 

The Due Process Clause of the Fourteenth Amendment to the United States 

Constitution provides that no state shall “deprive any person of life, liberty, or 

property, without due process of law.” U.S. CONST. amend. XIV. “To state a 

procedural due process violation, a plaintiff must (1) identify a protected liberty or 

property interest and (2) demonstrate deprivation of that interest without due 

process of law” Prieto v. Clarke, 780 F.3d 245, 248 (4th Cir. 2015).  In Adams, the 

Fourth Circuit held that inmates have no constitutional entitlement or due process 

interest in access to a grievance procedure. See 40 F.3d at 75. Thus, the effect of 

the court’s holding in Adams is that an inmate cannot bring a § 1983 claim alleging 

denial of a specific grievance process. See Booker v. S.C. Dep’t of Corrs., 855 F.3d 

533, 541 (4th Cir. 2017) (Fourth Circuit’s explanation of its ruling in Adams). In 

this case, Grandison attempts to do just that. Therefore, I find that there is no 

genuine dispute as to any material fact and that Fleming is entitled to judgment as a 

matter of law on Grandison’s due process claim. 

 

Prisoners do, however, have a constitutional right of access to the courts. See 

Bounds v. Smith, 430 U.S. 817, 821 (1977) (prisoners’ right to access to the courts 

“now established beyond doubt”). Furthermore, a prisoner’s access to the courts 

should be “adequate, effective, and meaningful.” Bounds, 430 U.S. at 822. To 

pursue a § 1983 action for violation of his right of access to the courts, a prisoner 

must be able to show he suffered “actual injury,” such as having a case dismissed 

with prejudice or being unable to file a legal action.  See Lewis v. Casey, 518 U.S. 

343, 349, 356 (1996). 
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In this case, Grandison claims that his right of access to the court was 

violated when he was prevented from accessing his legal paperwork with regard to 

his July 13, 2016, hearing. He claims this was done in retaliation for him filing his 

earlier claim. Grandison has not, however, provided any evidence that he suffered 

any actual injury as a result of being deprived of his paperwork. The court’s record 

in that case, Case No. 7:16cv00189, shows that Grandison attended the July 13 

hearing and offered testimony relevant to his claim for preliminary injunctive 

relief. The court -- the undersigned magistrate judge to be precise -- gave 

Grandison additional time to provide any additional evidence or legal argument to 

the court after his legal paperwork was returned to him. Based on the above, I find 

that there is no genuine dispute as to any material fact and that Fleming is entitled 

to judgment as a matter of law on Grandison’s claim that Fleming violated his right 

of access to the courts. 

 

Based on my recommendation that the court grant summary judgment in 

Fleming’s favor on Grandison’s federal claims, I also recommend that, insofar as 

Grandison’s Complaint alleges a state tort claim, the court decline to exercise 

jurisdiction over that claim and dismiss it without prejudice. 

 

   PROPOSED FINDINGS OF FACTS AND 
CONCLUSIONS OF LAW 

  

As supplemented by the above summary and analysis, the undersigned now 

submits the following formal findings, conclusions and recommendations: 

 

1. No genuine dispute as to any material fact exists, and Fleming is 
entitled to judgment as a matter of law on Grandison’s claim that 
Fleming violated his due process rights; 
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2. No genuine dispute as to any material fact exists, and Fleming is 
entitled to judgment as a matter of law on Grandison’s claim that 
Fleming violated his right of access to the courts; and 

3. The court should decline to exercise jurisdiction over Grandison’s 
 state law negligence claim. 
 

RECOMMENDED DISPOSITION 

 
 Based on the above-stated reasons, I recommend the court enter summary 

judgment in Fleming’s favor on Grandison’s § 1983 claims and dismiss 

Grandison’s state law negligence claim without prejudice. 

 

Notice to Parties  
 

Notice is hereby given to the parties of the provisions of 28 U.S.C. § 
636(b)(1)(C): 
 

Within fourteen days after being served with a copy [of this Report 
and Recommendation], any party may serve and file written 
objections to such proposed findings and recommendations as 
provided by rules of court.  A judge of the court shall make a de novo 
determination of those portions of the report or specified proposed 
findings or recommendations to which objection is made.  A judge of 
the court may accept, reject, or modify, in whole or in part, the 
findings or recommendations made by the magistrate judge.  The 
judge may also receive further evidence or recommit the matter to the 
magistrate judge with instructions. 
 

 Failure to file written objection to these proposed findings and 

recommendations within 14 days could waive appellate review. At the conclusion 

of the 14-day period, the Clerk is directed to transmit the record in this matter to 

the Honorable Michael F. Urbanski, United States District Judge. 
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The Clerk is directed to send copies of this Report and Recommendation to 

all counsel of record and unrepresented parties. 

    

 DATED:  June 20, 2017. 

      

 /s/  Pamela Meade Sargent 
 UNITED STATES MAGISTRATE JUDGE 


