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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 

 

TIFFANY J. GILBERT, 

     Plaintiff 

 

v. 

 

ANDREW SAUL,1 

Commissioner of Social Security, 

     Defendant 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Civil Action No. 7:18cv00526 

 

REPORT AND 

RECOMMENDATION  

 

By: PAMELA MEADE SARGENT 

     United States Magistrate Judge 

   

I. Background and Standard of Review 

  

Plaintiff, Tiffany J. Gilbert, (“Gilbert”), filed this action challenging the final 

decision of the Commissioner of Social Security, (“Commissioner”), denying her 

claim for disability insurance benefits, (“DIB”), under the Social Security Act, as 

amended, (“Act”), 42 U.S.C.A. § 423 et seq. (West 2011 & Supp. 2019). Jurisdiction 

of this court is pursuant to 42 U.S.C. § 405(g). Neither party has requested oral 

argument. This case is before the undersigned magistrate judge by referral pursuant 

to 28 U.S.C. § 636(b)(1)(B). As directed by the order of referral, the undersigned 

now submits the following report and recommended disposition.  

 

 The court’s review in this case is limited to determining if the factual findings 

of the Commissioner are supported by substantial evidence and were reached 

through application of the correct legal standards. See Coffman v. Bowen, 829 F.2d 

514, 517 (4th Cir. 1987). Substantial evidence has been defined as “evidence which 

 

 
1 Andrew Saul became the Commissioner of Social Security on June 17, 2019; therefore, 

he is substituted for Nancy A. Berryhill as the defendant in this case.  
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a reasoning mind would accept as sufficient to support a particular conclusion. It 

consists of more than a mere scintilla of evidence but may be somewhat less than a 

preponderance.” Laws v. Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966). “‘If there is 

evidence to justify a refusal to direct a verdict were the case before a jury, then there 

is “substantial evidence.”’” Hays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990) 

(quoting Laws, 368 F.2d at 642).  

 

 The record shows that Gilbert protectively filed her application for DIB on 

July 29, 2014, alleging disability as of July 21, 2014, due to a severe left ankle injury; 

lumbar L5 radiculopathy; right hip bursitis; and anxiety. (R. at 119, 277, 305.) The 

claims were denied initially and upon reconsideration. (R. at 191-93, 196-97, 203-

05, 207-09.) Gilbert then requested a hearing before an administrative law judge, 

(“ALJ”). (R. at 268.) The ALJ held a hearing on March 16, 2017, at which Gilbert 

was represented by counsel. (R. at 137-66.) 

 

 By decision dated September 6, 2017, the ALJ denied Gilbert’s claim. (R. at 

119-30.) The ALJ found Gilbert met the nondisability insured status requirements 

of the Act for DIB purposes through December 31, 2019. (R. at 122.) The ALJ found 

Gilbert had not engaged in substantial gainful activity since July 21, 2014, the 

alleged onset date.2 (R. at 17.) The ALJ found the medical evidence established 

Gilbert had severe impairments, namely left ankle tendinosis; status-post left ankle 

injury and reinjury with surgical intervention; lumbar spine and cervical spine 

degenerative disc disease with radiculopathy; left shoulder tendinosis; type 2 

diabetes (controlled); obesity; hypertension; and anxiety disorder, but he found 

 

 
2 In order to be eligible for DIB benefits, Gilbert must show she was disabled between July 

21, 2014, the alleged onset date, and September 6, 2017, the date of the decision.   
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Gilbert did not have an impairment or combination of impairments that met or 

medically equaled one of the listed impairments in 20 C.F.R. Part 404, Subpart P, 

Appendix 1. (R. at 122.) The ALJ found Gilbert had the residual functional capacity 

to perform unskilled sedentary work3 that did not require more than occasional 

balancing, stooping, kneeling, crouching or reaching overhead with the bilateral 

upper extremities; that required no climbing or crawling; that did not require her to 

navigate on uneven terrain; that did not expose her to heights or hazards; that allowed 

her to be off task for five to 10 minutes daily; that allowed her to absent from work 

up to one day monthly; and that did not require more than occasional interaction 

with others in the workplace. (R. at 124.) Based on Gilbert’s age, education, work 

history and residual functional capacity, and the testimony of a vocational expert, 

the ALJ found Gilbert was unable to perform any of her past relevant work, but other 

jobs existed in significant numbers in the national economy that she could perform, 

including those of an assembler, a packer and an inspector/tester. (R. at 128-29.)  

Thus, the ALJ concluded Gilbert was not under a disability as defined by the Act 

through the date of the decision and was not eligible for DIB benefits. (R. at 129-

30.) See 20 C.F.R. § 404.1520(g) (2019). 

 

 After the ALJ issued his decision, Gilbert pursued her administrative appeals, 

(R. at 268), but the Appeals Council denied her request for review. (R. at 1-6.) 

Gilbert then filed this action seeking review of the ALJ’s unfavorable decision, 

which now stands as the Commissioner’s final decision. See 20 C.F.R. § 404.981 

 

 3 Sedentary work involves lifting items weighing up to 10 pounds with occasional lifting 

or carrying of articles like docket files, ledgers and small tools. Although a sedentary job is defined 

as one which involves sitting, a certain amount of walking and standing is often necessary in 

carrying out job duties. Jobs are sedentary if walking and standing are required occasionally and 

other sedentary criteria are met. See 20 C.F.R. § 404.1567(a) (2019).   
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(2019). This case is before this court on Gilbert’s motion for summary judgment 

filed May 15, 2019, and on the Commissioner’s motion for summary judgment filed 

June 11, 2019.  

 

II. Facts4 

 

Gilbert was born in 1974, (R. at 277), which classifies her as a “younger 

person” under 20 C.F.R. § 404.1563(c). She has a high school education and training 

in insurance. (R. at 306.) Gilbert has past work experience as a medical clerk. (R. at 

149.) She testified she stopped working as a medical office assistant team leader in 

2014, and her condition had since progressively worsened. (R. at 143.) Gilbert 

testified that she quit working because she settled a workers’ compensation claim, 

which required her to immediately resign from her job. (R. at 147.) She stated she 

had a surgery on her left ankle in October 2009, but reinjured it in 2012, eventually 

undergoing another surgery in March 2015. (R. at 141-43, 151.) She stated she 

continued to have pain, which she rated from a two to a nine on a 10-point scale, as 

well as daily ankle swelling, which required her to keep it elevated. (R. at 151.) She 

stated she had only about five percent range of motion in the left ankle. (R. at 148.) 

Gilbert also stated, if she did not elevate her foot, it would begin to throb, which 

affected her concentration. (R. at 152.) However, she stated that elevating her leg 

caused her back and hip to hurt. (R. at 152.) She stated she could not stand for very 

long in one spot, but walking aggravated the pain. (R. at 151.) Gilbert testified she 

had fallen multiple times due to instability of the ankle. (R. at 148, 152.)  

 
4 Because Gilbert argues on appeal that the ALJ’s decision was improper only regarding 

her physical impairments, only those facts related to Gilbert’s physical health are included in this 

Report and Recommendation. 
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Gilbert testified to having central back pain, which radiated to the right side, 

and sometimes to the left. (R. at 153.) She stated she had numbness all the way down 

the right leg and into the foot and, sometimes, numbness in other areas and loss of 

bladder control. (R. at 153-54.) Gilbert, who is right-hand dominant, testified she 

had left shoulder pain as a result of a combination of bulging discs in her neck and 

a rotator cuff injury in the left shoulder. (R. at 155-56.) She stated she could not lift 

a gallon of milk with the left arm, and she had numbness all the way down her arm 

and into her fingers. (R. at 156.) Gilbert stated she was taking oxycodone, Flexeril, 

Ultram, Percocet and ibuprofen for pain. (R. at 145.) She testified these medications 

helped, but she was never completely pain-free. (R. at 145.) She further stated she 

did not like taking strong pain medications. (R. at 145.) Gilbert testified she had 

received injections in her back, hip, ankle and shoulder, which provided relief for 

about a month in the shoulder and up to a couple of months in her hip and back. (R. 

at 155.)  

   

Gilbert testified she could not sit for very long due to back pain, but she also 

could not stand or walk for very long due to her ankle problems. (R. at 144.) She 

stated she used a cane or walking stick when walking on uneven ground if her 

husband was not with her. (R. at 148.) Gilbert testified she spent most of her day in 

the recliner, and sometimes in bed. (R. at 154.) She stated if she did “even a few 

things” around the house, she could not do anything the next day due to pain. (R. at 

154.) Gilbert testified she did not have good days, only better days, and she described 

her bad days as “debilitating.” (R. at 154-55.) Gilbert estimated having three to seven 

bad days weekly. (R. at 155.) Gilbert testified she could wash “a few” dishes before 

having to take a break and elevate her feet. (R. at 154.) She stated she could cook if 

it was something “very quick,” and she could do laundry, but could not bend over. 

(R. at 154.) Gilbert stated she was able to drive herself to church and to medical 
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appointments, but she experienced pain after about 30 minutes. (R. at 157.) She 

stated she had helped care for her ill sister-in-law, who recently passed away. (R. at 

157.)    

 

John Newman, a vocational expert, also testified at Gilbert’s hearing. (R. at 

149-50, 160-65.) Newman classified Gilbert’s past relevant work as a medical clerk 

as sedentary and semi-skilled. (R. at 149.) He testified that a hypothetical individual 

of Gilbert’s age, education and past work experience, who could perform sedentary 

work that did not require walking on uneven terrain or inclines, climbing or 

crawling; that required no more than occasional stooping, crouching, kneeling, 

balancing and overhead reaching, bilaterally; that did not require work around 

hazards; that did not require driving; that required no more than occasional 

interaction with others; and that allowed her to be off task, on average, up to 10 

percent of the day, spread out throughout the day, could not perform Gilbert’s past 

work. (R. at 159-60.) However, Newman testified this individual could perform jobs 

existing in significant numbers in the national economy, including those of an 

assembler, a packer and an inspector/tester. (R. at 162-63.) Newman testified that 

one day monthly absenteeism was the upper limit for such jobs. (R. at 163.) He next 

testified that a hypothetical individual, who could never reach overhead with the 

nondominant extremity, but could occasionally reach in all other directions, 

frequently handle or finger and occasionally push/pull, could not perform any jobs 

as the sedentary level of exertion. (R. at 164.) Likewise, Newman testified that an 

individual who needed to elevate the legs to waist level or higher at least two hours 

daily, could not perform any sedentary work. (R. at 164.)     

  

In rendering his decision, the ALJ reviewed records from Dr. Ralph D. Brown, 

Jr., M.D., a physiatrist; New River Valley Medical Center; Carilion Clinic 
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Orthopedics; New River Valley Medical Center Rehab Services; Carilion Clinic; 

Philip E. Cooley, D.C., a chiropractor; New River Valley Internal Medicine; 

Roanoke Valley Healthcare Associates; Choice Physical Therapy & Wellness; 

Carilion Clinic Ortho Foot; Carilion Clinic, Physical Medicine & Rehabilitation; and 

Roanoke Ambulatory Surgery Center. Gilbert’s counsel submitted additional 

medical reports from Dr. Brown and Dr. Robert B. Stephenson, M.D., to the Appeals 

Council.  

 

On October 27, 2009, Gilbert underwent a left ankle arthroscopy and partial 

synovectomy by Dr. James T. Chandler, M.D., after twisting her left ankle at work. 

(R. at 1586-1613.) An MRI of the left ankle, dated May 20, 2013, showed evidence 

of an old deltoid ligament injury, as well as evidence of a mild sprain in the distal 

portion of the peroneus brevis tendon and minimal tenosynovitis. (R. at 1124.) A 

lumbar spine MRI, dated July 16, 2013, showed disc desiccation and mild disc bulge 

at the L4-L5 level with no evidence of central canal neural foraminal narrowing, as 

well as mild facet joint degenerative changes at the L5-S1 level. (R. at 1122-23.) 

Another MRI of the lumbar spine, dated November 7, 2013, showed mild 

degenerative disc disease at the L4-L5 level with disc desiccation and mildly 

increased annular disc bulge, but no significant spinal canal stenosis or neural 

foraminal narrowing. (R. at 1090.) A November 14, 2013, lower extremity venous 

duplex ultrasound of the left leg showed no acute deep venous thrombosis, (“DVT”), 

or superficial venous thrombosis, (“SVT”). (R. at 1088-89.) Likewise, the same 

testing from February 21, 2014, showed no evidence of DVT or SVT. (R. at 1086.) 

April 7, 2014, lumbar spine x-rays showed degenerative osteophytosis of the lower 

thoracic spine. (R. at 1083-84.) A lumbar spine MRI from April 9, 2014, showed 

diminished disc signal consistent with desiccation with a tiny focal high intensity 

zone, which can be seen in an annulus tear, but no evidence of disc protrusion, 
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central canal stenosis, intervertebral foraminal stenosis or nerve root sleeve 

impingement. (R. at 1081-82.) It was noted that there was no significant interval 

change since November 7, 2013. (R. at 1082.)   

 

Gilbert saw Philip E. Cooley, D.C., a chiropractor at Radford Chiropractic 

Clinic, LLC, for treatment of left ankle, right hip, right low back and right knee pain 

from June 2014 to February 2015. (R. at 1136-46.) On July 30, 2014, she reported 

her pain was aggravated by sitting too long, walking and bending and relieved by 

rest and ice. (R. at 1142.) Examination showed decreased cervical and lumbosacral 

range of motion in all planes. (R. at 1145.) Throughout this time, Cooley deemed 

Gilbert’s progress “slow,” except in July 2014, January 2015 and February 2015, 

when it was deemed “good.” (R. at 1136-40.)  

 

On July 11, 2014, Gilbert saw Daniel R. Perry, P.T., a physical therapist, 

stating she was in bed most of the previous weekend. (R. at 674.) She stated a recent 

trochanteric injection decreased her right hip pain, but had no effect on her right leg. 

(R. at 674.) Gilbert noted increased symptoms as the day progressed. (R. at 674.) 

She rated her right trochanteric pain and her right low back pain as a four. (R. at 

676.) Right hip flexion and internal rotation were markedly restricted and painful. 

(R. at 676.) Perry found Gilbert’s treatment progress was good, but she exhibited 

poor postural management. (R. at 676.) He opined her symptoms should rapidly 

resolve if she could “shore up on postural management.” (R. at 677.) On July 25, 

2014, Gilbert noted decreased frequency and intensity in right hip pain and no recent 

right thigh pain. (R. at 670.) Perry noted an improved function in sitting test, 

(“FIST”), and range of motion to the lower one-third of the lower legs, but right hip 

internal rotation continued to be markedly limited. (R. at 673.) He continued 

emphasis on neutral lumbar positional management in both sitting and standing. (R. 
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at 673.) Perry again noted good treatment progress and good compliance with 

therapy and exercise, and he noted fair postural management. (R. at 672.) On August 

8, 2014, Gilbert reported increased right low back pain and right hip pain since the 

previous session, which occurred daily and was associated with the end of the day. 

(R. at 666.) Her walking and sitting were improved, but bending and activities such 

as cleaning produced symptoms. (R. at 666.) Perry again noted good treatment 

progress and compliance, as well as fair postural management. (R. at 668.) He 

emphasized the neutral lumbar positional management in both sitting and standing. 

(R. at 669.)  

 

On August 25, 2014, Gilbert saw Lisa Grubb, P.A., a physician assistant at 

New River Valley Ortho Spine, for re-evaluation of back pain, buttock pain and leg 

pain following a course of physical therapy. (R. at 663-64.) Gilbert stated physical 

therapy had helped, her symptoms had diminished, and she was pleased with her 

progress. (R. at 664.) She reported her back and leg symptoms were aggravated by 

sitting, transitioning and walking and alleviated by lying down with her knee up, 

physical therapy exercises and ice. (R. at 664.) She rated her pain between a one and 

an eight. (R. at 664.) On physical examination, Gilbert was in no acute distress; she 

had a normal gait and stance, but her center of gravity was slightly posterior; reflexes 

were 2+ at the right and left patellae and 2 at the right and left Achilles; she had 

normal strength in the lower extremities; and straight leg raise testing was negative. 

(R. at 665.) With regard to her back range of motion, she could bend touching the 

fingertips to within 12 to 15 inches of the floor; flexion was limited by right 

sacroiliac, (“SI”), joint pain; extension was normal and without pain; and she could 

bend laterally to both the right and left touching her fingertips within one to two 

inches from the knee without pain. (R. at 665.) Grubb diagnosed lumbar discogenic 
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pain syndrome and degenerative disc disease of the lumbar spine, and she advised 

Gilbert to continue home exercises. (R. at 665.)    

 

On September 8, 2014, Gilbert saw Dr. Ralph D. Brown, Jr., M.D., a 

physiatrist, with complaints of increased left foot numbness over the previous two 

weeks, continued right knee tingling and worsened right leg numbness with sitting. 

(R. at 660.) She stated her low back pain had improved, but complained of continued 

increased left ankle, right knee and right hip pain and left foot swelling. (R. at 660.) 

Gilbert reported being able to move more at home, and she stated her medications 

were helping in combination. (R. at 660.) However, she stated an ankle brace did not 

help, and Dr. Chandler wanted to perform another surgery. (R. at 660.) Dr. Brown 

noted electrodiagnostic evidence of a likely worsening L5 radiculopathy. (R. at 661.) 

Physical examination showed decreased sensation of the left peroneal and right 

saphenous areas; intact motor functioning in all extremities; a better gait and station; 

tenderness to the lateral gutter and tenderness with inversion; Morton’s neuroma5 of 

the 3rd and 4th digits; painful trochanteric bursae to the touch on the right, ischial 

bursae, medial and lateral; and chondromalacia on the right. (R. at 663.) Dr. Brown 

diagnosed permanent sprains and strains of the ankle and foot; left ankle and foot 

pain; and lumbosacral radiculopathy at the L5 level. (R. at 663.) He opined Gilbert 

needed the ankle surgery, and he stated he would support indefinite, temporary 

disability, which may become permanent. (R. at 663.) Dr. Brown continued her on 

medications and advised her to use ice. (R. at 663.) He wrote a letter that day, stating 

 
5 Morton’s neuroma involves a thickening of the tissue around one of the nerves leading to 

the toes, which can cause a sharp, burning pain in the ball of the foot. The toes also may sting, 

burn or feel numb. It most commonly affects the area between the third and fourth toes. See 

mayoclinic.org/diseases-conditions/mortons-neuroma/symptoms-causes/syc-20351935 (last   

visited Feb. 20, 2020).   
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Gilbert was “at least temporarily totally disabled from a severe ankle injury.” (R. at 

1539.)     

 

Gilbert saw Dr. Ehikioya O. Osemobor, M.D., at New River Internal 

Medicine, on October 1, 2014, with complaints of chronic right ankle pain, which 

she rated as a five. (R. at 1149.) On examination, Gilbert was in no acute distress; 

there was no clubbing, cyanosis or edema of the extremities; she had no gross motor 

or sensory deficit; and deep tendon reflexes were intact. (R. at 1150.) Dr. Osemobor 

diagnosed right ankle pain, among other things, and she continued Gilbert on her 

medications. (R. at 1150.) 

 

On October 24, 2014, Gilbert saw Dr. J. Randolph Clements, D.P.M., a 

podiatrist, for complaints of lateral right ankle pain after falling three days 

previously and feeling a “pop.” (R. at 653.) Physical exam showed palpable pedal 

pulses; no edema in either extremity; normal capillary perfusion time; normal 

manual muscle testing and deep tendon reflexes; pain and tenderness with palpation 

on the left anterior talofibular ligament, (“ATFL”); and minimal pain along the 

peroneal tendons. (R. at 654.) X-rays showed no acute fracture or dislocation, but 

small posterior and plantar calcaneal enthesophytes.6 (R. at 654.) Dr. Clements 

administered an injection and placed Gilbert in a controlled ankle motion, (“CAM”), 

boot. (R. at 655.)   

 

Gilbert presented to New River Valley Medical Center Rehabilitation for an 

outpatient physical therapy evaluation and initial plan of care on November 5, 2014. 

 
6 Enthesophytes are also known as bone spurs. See 

rheumatologynetwork.com/osteoarthritis/bone-spurs-entirely-local-not-systemic (last visited Feb. 

20, 2020).  
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(R. at 648.) At that time, she advised Tupper D. Gillie, P.T., a physical therapist, she 

had been stretching in bed about two weeks previously and felt a pop in her left foot, 

after which her foot went numb. (R. at 649.) She stated she had received an injection 

from Dr. Clements, but it did not help. (R. at 649.) Gilbert rated her pain between a 

four and a nine, noting it was aggravated by activity and eased with medication, 

repositioning, rest, splinting and ice. (R. at 650.) Physical examination showed 

mildly decreased strength on the left at 4/5 throughout; and she was tender to 

palpation and had moderate edema at the left anterior lateral dorsal surface. (R. at 

650.) Gillie noted acute left ankle pain on top of chronic left ankle dysfunction, with 

symptoms suggestive of a left ATFL tear/disruption, and she opined Gilbert would 

benefit from progressive skilled physical therapy. (R. at 651.) When she returned on 

November 7, 2014, she reported her ankle was about the same, stating she had been 

doing range of motion exercises at home. (R. at 647.) She reported her pain as a four 

following treatment. (R. at 647.) Gilbert’s compliance was rated as fair with 

intermittent follow through, and her progress was deemed fair. (R. at 647.) On 

November 11, 2014, Gilbert rated her pain as a seven, noting her ankle had been 

hurting for a couple of days, and she reported doing range of motion exercises at 

home. (R. at 644.) Gilbert’s compliance again was rated as fair with intermittent 

follow through, and her progress was deemed fair. (R. at 645.) On November 12, 

2014, Dr. Clements casted Gilbert’s left ankle. (R. at 643.)  

 

Gilbert saw Freda A. Delong, R.N., a registered nurse with Carilion Clinic, on 

December 5, 2014, complaining of constant aching to shooting pain in the left ankle 

at times, aggravated by walking. (R. at 642.) She rated her current pain as a two. (R. 

at 642.) Gilbert’s cast was removed, and sensation was diminished in a stocking 

distribution up to just above the ankle. (R. at 643.) There was no swelling; pulses 

were intact; peroneals were strong with no signs of subluxation, no evidence of 
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synovitis and mild to moderate tenderness; and she exhibited tenderness to the lateral 

gutter reproducing where she felt the pop. (R. at 643.) Delong diagnosed left ankle 

pain/impingement and a previous peroneal nerve injury with recent exacerbation. 

(R. at 643.)   

 

On December 8, 2014, Gilbert saw Dr. Brown, reporting her lower back pain 

had been improved, but she was having a relapse in symptoms due to ankle issues. 

(R. at 639.) She complained of continued increased left ankle, right knee and right 

hip pain and left foot swelling. (R. at 639.) Physical examination was the same as 

previously, and Dr. Brown diagnosed permanent sprains and strains of the ankle and 

foot; left superficial peroneal nerve neuropathy; and left peroneal tendon injury 

sequela. (R. at 642.) Dr. Brown instructed Gilbert to wear the ankle brace at all times 

when out of bed, and he again opined she needed surgery. (R. at 642.) He continued 

her on medications and advised her to use ice for swelling. (R. at 642.)    

    

On December 31, 2014, Dr. Chandler diagnosed impingement syndrome of 

the left ankle with potentially multifactorial etiology of other pain, potentially 

neuritic, but unlikely to respond to surgical intervention. (R. at 1193, 1568.) He 

further stated the impairment may be resolved with arthroscopic debridement. (R. at 

1193.) An MRI of Gilbert’s left ankle, dated January 26, 2015, showed evidence of 

a remote mild injury of the deltoid ligament and peroneus brevis tendon, as well as 

subtle nonspecific reactive marrow edema in the medial aspect of the distal tibia. (R. 

at 1341-42.) On January 28, 2015, Dr. Chandler advised Gilbert of these findings 

and stated any surgical intervention would be exploratory in nature. (R. at 1190.) Dr. 

Chandler noted an MRI showed some minor changes around the peroneus brevis and 

deltoid ligament, and he performed a left ankle arthroscopic partial synovectomy 
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and a left peroneal tenosynovectomy without complication on March 3, 2015. (R. at 

1565, 1569, 1571-72.)     

 

Dr. Donald Williams, M.D., a state agency physician, completed a physical 

residual functional capacity assessment of Gilbert on January 27, 2015, in 

connection with the initial determination of her claim. (R. at 173-75.) He opined she 

could perform light work7 with an ability to stand and/or walk four hours in an eight-

hour workday and sit about six hours in an eight-hour workday. (R. at 173.) Dr. 

Williams also found Gilbert was limited in her ability to push and/or pull with both 

lower extremities, including the operation of hand and/or foot controls, due to a body 

mass index, (“BMI”), of 43 with decreased range of motion in the right hip and left 

ankle. (R. at 173.) He opined she could occasionally climb ramps and stairs, balance, 

stoop, kneel, crouch and crawl, but never climb ladders, ropes or scaffolds. (R. at 

174.) He also found Gilbert should avoid concentrated exposure to hazards, such as 

machinery and heights. (R. at 175.) 

 

Gilbert returned to Dr. Osemobor on February 23, 2015, for clearance for 

ankle surgery. (R. at 1151.) She reported no major complaints at that time, and her 

physical examination remained normal. (R. at 1151-52.) Dr. Osemobor cleared 

Gilbert for surgery. (R. at 1152.)  

 

Gilbert saw Dr. Stephen A. Grubb, M.D., at New River Valley Ortho Spine, 

on March 2, 2015, reporting she was scheduled for ankle surgery the next day. (R. 

at 1187.) She stated her back and leg pain had improved since she stopped working, 

 
7 Light work involves lifting items weighing up to 20 pounds at a time and lifting or 

carrying items weighing up to 10 pounds frequently. If someone can perform light work, she also 

can perform sedentary work. See 20 C.F.R. § 404.1567(b) (2019). 



-15- 
 

but she still had some continued right low back pain, right buttock and posterior right 

thigh pain, aggravated by sitting and walking and relieved with medications and rest. 

(R. at 1187.) However, Gilbert stated she had been off anti-inflammatories for the 

previous seven days. (R. at 1187.) She rated her pain between a two and a six, she 

reported it did not interfere with her leisure or household activities, and she denied 

significant interference with sleep. (R. at 1187.) On examination, Gilbert had a 

normal gait, including heel and toe walking; her back range of motion was improved; 

her patellar reflexes were 2+, bilaterally, and Achilles reflexes were 2, bilaterally; 

and strength in the lower extremities was normal. (R. at 1189.) Dr. Grubb diagnosed 

lumbar discogenic pain syndrome, and he advised Gilbert to continue home 

exercises. (R. at 1189.)  

 

Gilbert saw Dr. Brown on March 9, 2015, noting she had recently undergone 

ankle surgery by Dr. Chandler. (R. at 1180-81.) She reported her back pain was 

improved, but her right hip pain was worse. (R. at 1181.) On physical examination, 

Gilbert had decreased sensation in the left peroneal and right saphenous areas; she 

had intact motor functioning in all four limbs; positive chondromalacia signs on the 

right; and she was using a knee walker. (R. at 1183-84.) Dr. Brown deferred Gilbert’s 

treatment to Dr. Chandler for the time being. (R. at 1184.)   

 

On April 14, 2015, Gilbert advised Dr. Chandler she had fallen the previous 

week. (R. at 1371.) Gilbert was six weeks post-op from left ankle surgery. (R. at 

1371.) Her calf was soft, the wound was well-healed, there were no signs of fracture 

and no evidence of peroneal tendon dislocation. (R. at 1371.) Dr. Chandler advised 

Gilbert to weightbear as tolerated in a fixed ankle walker boot and to perform self-

directed range of motion exercises. (R. at 1371.) On April 20, 2015, Gilbert returned 

to Dr. Brown, stating her biggest problem was her left foot pain. (R. at 1368.) 
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Physical examination showed decreased sensation in the left peroneal and right 

saphenous areas; intact motor functioning; painful trochanteric bursae to the touch, 

ischial bursae and medical and lateral joint line; and positive right chondromalacia. 

(R. at 1371.) Dr. Brown diagnosed pain in the left ankle and foot; back pain; right 

trochanteric bursitis; and left peroneal tendon injury sequela. (R. at 1371.) He noted 

Gilbert’s ankle was still recovering, and he believed she needed to rest it, but also 

perform progressive range of motion. (R. at 1371.) Dr. Brown stated Gilbert would 

require some type of long-term ankle support. (R. at 1371.) He continued her on pain 

medications. (R. at 1371.) On May 8, 2015, Dr. Chandler noted Gilbert’s ankle 

wound looked very good, he advised her to use an Aircast, and he instructed her to 

work on range of motion. (R. at 1366.)   

 

Dr. Jack Hutcheson, M.D., a state agency physician, completed another 

physical assessment of Gilbert on May 18, 2015, in connection with the 

reconsideration of her claim. (R. at 185-87.) He made the same findings as Dr. 

Williams, but clarified she could only occasionally push/pull with the lower 

extremities. (R. at 186.)    

 

On June 19, 2015, Gilbert reported she had some continued discomfort, but 

felt she was better. (R. at 1529.) On examination, peroneals were strong without 

subluxation or tenderness; she had only mild tenderness to the lateral gutter 

compared to pre-op; and she had ankle dorsiflexion to 10 degrees. (R. at 1529.) Dr. 

Chandler ordered physical therapy, as well as a neoprene sleeve. (R. at 1529-30.)  

 

On December 11, 2015, Gilbert saw Dr. Osemobor for complaints unrelated 

to her musculoskeletal and joint issues. (R. at 1441.) On physical examination, she 

had a normal gait; unremarkable cervical spine with normal and pain-free range of 
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motion; no scoliosis, kyphosis or anatomic back deformity without bony tenderness 

and with normal mobility; normal hip, knee, hand/wrist, elbow/forearm, shoulder 

and ankle/foot mobility without tenderness; and normal motor functioning, sensation 

and coordination. (R. at 1442-43.) On January 5, 2016, Gilbert advised Dr. 

Knotresha Stewart, M.D., a physician at River Valley Healthcare Associates, that 

she could independently prepare meals, shop, manage her medications, manage her 

finances, use a telephone, perform both light and heavy work and use transportation. 

(R. at 1436.) At that time, Gilbert’s gait was normal, and her cervical spine was 

unremarkable with full range of motion. (R. at 1436-37.) On March 18, 2016, when 

Gilbert returned to Dr. Osemobor, her physical examination again was normal, and 

she continued to report independent activities of daily living. (R. at 1430-31). On 

March 28, April 13, April 29, July 29 and September 29, 2016, Gilbert continued to 

report independent activities of daily living, and her physical examination was 

normal. (R. at 1379-80, 1385-86, 1397-98, 1405-06, 1409-10.) A cervical MRI, 

dated April 13, 2016, showed minimal degenerative disc disease with no significant 

spinal canal stenosis or neural foraminal narrowing, and no significant interval 

progression since the prior study was noted. (R. at 1391, 1402.) An MRI of the left 

shoulder from the same date showed no evidence of internal derangement. (R. at 

1388-89, 1400.)   

 

Gilbert returned to physical therapy with Perry at Choice Physical Therapy & 

Wellness, from September 2016 to February 2017. At her initial evaluation on 

September 15, 2016, she complained of neck pain, left shoulder pain and right low 

back pain. (R. at 1445.) Gilbert stated she could not sit more than 10 minutes, she 

could not stand longer than several minutes, and she was unable to raise her left arm 

overhead into abduction more than 90 degrees. (R. at 1445.) She reported being a 

full-time caregiver for her sister-in-law. (R. at 1446.) Examination showed 
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decreased range of motion in the neck, lumbar spine and left shoulder, but deep 

tendon reflexes were normal, and straight leg raise testing was negative bilaterally. 

(R. at 1446-47.) Median nerve tension test was positive on the left. (R. at 1447.) 

Perry concluded Gilbert had lumbar and cervical derangement, but he deemed her 

rehabilitation potential as “good.” (R. at 1448.)  

 

Gilbert continued to see Perry at least weekly through October 18, 2016. Over 

this time, her symptoms included right leg tingling, right foot numbness, right 

buttock pain with walking, left neck pain radiating into the fingers with paresthesia, 

left shoulder pain and low back pain. However, over this time, Gilbert’s symptoms 

waxed and waned in frequency and intensity. For instance, on September 27, 2016, 

she reported significantly increased back pain after bending over to pick up some 

towels, but by September 29, 2016, she stated she was “much improved” since the 

prior session. (R. at 1453, 1457.) Specifically, Gilbert noted a 50 percent decrease 

in low back pain and much better ability to rise from sitting. (R. at 1457.) She had 

some improved cervical rotation on the left, improved lumbar extension and 

improved shoulder abduction and extension. (R. at 1459.) On October 3, 2016, 

Gilbert reported continued improvement overall, including decreased numbness in 

the right foot and right leg. (R. at 1461.) Her shoulder range of motion was “some 

better,” neck range of motion was good, and her low back pain was more 

intermittent.  (R. at 1461.) Gilbert exhibited increased lumbar flexion and extension, 

and she had improved shoulder abduction and extension. (R. at 1463.) On October 

10, 2016, Gilbert reported continued improvement overall. (R. at 1466.) On October 

18, 2016, she reported her shoulder pain persisted, but her left arm tingling into the 

fingers was decreased to intermittent. (R. at 1476.) Over this time, Gilbert reported 

she was a full-time caregiver for her sister-in-law. Straight leg raise testing 
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consistently was negative bilaterally, and Perry deemed her rehabilitation potential 

as “good.”     

 

From November 2016 through February 2017, Gilbert missed several physical 

therapy appointments, and she reported she was not performing her home exercises, 

all due to illness and family issues. She continued to report that she was a full-time 

caregiver for her sister-in-law. On November 1, 2016, nearly two weeks after her 

prior session, Gilbert noted increased symptoms after moving a lot of boxes the 

previous day, as well as falling and twisting her right knee and ankle while trick-or-

treating with her grandchild. (R. at 1481.) When she returned on November 14, 2016, 

again two weeks later, she reported a lot of improvement. (R. at 1486.) A recheck of 

the goals which were established at her initial evaluation showed she had improved 

her sleep duration, as well as her ability to sit, stand and raise her left arm overhead 

with increased abduction. (R. at 1488-89.) Perry again noted Gilbert was making 

good progress toward her goals. (R. at 1489.) On November 28, 2016, Perry reported 

Gilbert had met two of her goals, namely an ability to stand for 30 minutes in the 

kitchen and an ability to raise her left arm. (R. at 1493.) However, Gilbert reported 

increased symptoms after taking a six-hour car trip without using a lumbar roll. (R. 

at 1494.) Perry noted Gilbert’s failure to perform home exercises during the 

holidays, coupled with the prolonged sitting, likely was the cause of her increased 

symptoms. (R. at 1494.) Nonetheless, he continued to find she was making good 

goal progress. (R. at 1494.) Gilbert did not return to physical therapy until December 

16, 2016, reporting increased symptoms, but stating she had performed minimal 

home exercises due to being ill. (R. at 1496.) Despite this, Perry found Gilbert had 

achieved her goal of sitting longer than 30 minutes. (R. at 1498.) He opined her 

decreased cervical range of motion, decreased lumbar extension and flexion and 

decreased left shoulder abduction since her prior visit was due to her lack of physical 
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therapy and performance of home exercises. (R. at 1499.) He continued to note good 

progress, but not as rapid as should be expected. (R. at 1499.)  

 

Gilbert did not return for physical therapy for one month. On January 16, 

2017, she reported “hurting all over” with significant right leg pain. (R. at 1501.) 

She reported she had been sitting a lot holding her new grandchild. (R. at 1501.) She 

also reported right elbow pain with movement for the previous 10 days. (R. at 1501.) 

Perry noted Gilbert’s inconsistency with physical therapy and the performance of 

home exercises was limiting her progress. (R. at 1504.) He recommended continued 

physical therapy if she could attend consistently. (R. at 1504.) Otherwise, he would 

refer her back to her medical doctor for further evaluation. (R. at 1504.) Again, Perry 

found Gilbert’s goal progress was good, but not as rapid as should be expected. (R. 

at 1504.) On January 26, 2017, Gilbert reported she had been more consistent with 

her home exercises, and she noted right leg improvement and decreased low back 

pain. (R. at 1506.) She did, however, complain of persistent right elbow pain with 

gripping and lifting. (R. at 1506.) Perry noted Gilbert’s rehabilitation potential was 

good. (R. at 1509.) When Gilbert did not return to physical therapy for more than 

two weeks, on February 14, 2017, due to family issues, she reported increased 

symptoms. (R. at 1514.) She stated she had been sitting in the hospital with her sister-

in-law for eight days and had been sleeping in a chair. (R. at 1514.) Gilbert reported 

some saddle numbness over the prior several days, as well. (R. at 1514.) Perry 

released Gilbert from physical therapy at that time, noting she had shown a 

consistent ability to restore motion and improve symptom presentation, but her 

inconsistent appointment attendance and performance of home exercises had 

significantly hampered her progress. (R. at 1514.)  
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Gilbert saw Dr. Michael D. Mauro, D.O., at Carilion Clinic, Orthopaedics on 

February 16, 2017, for complaints of back pain, worsened after sitting in a hospital 

chair with her sister-in-law for eight days. (R. at 1517.) Dr. Mauro noted Gilbert was 

a former patient of Dr. Grubbs, who was last seen in the office on March 2, 2015. 

(R. at 1517.) Gilbert advised Dr. Mauro she had been diagnosed with L4-L5 and C5-

C6 disc bulges, and she stated she was walking and exercising as instructed. (R. at 

1517.) She stated she currently was in physical therapy for her left shoulder and 

back, and she felt it was helping until a recent session which increased her back pain. 

(R. at 1517.) Dr. Mauro noted Gilbert had a recurrent history of low back pain, right 

lower extremity pain and saddle numbness off and on for a year. (R. at 1517.) Gilbert 

reported worsened saddle numbness and urinary issues. (R. at 1517.) Gilbert 

complained of low back pain radiating into the right buttock to the thigh, inside the 

calf and into the foot with associated numbness and tingling in the right foot. (R. at 

1517.) Gilbert reported her symptoms were aggravated by standing, walking, lifting, 

twisting, bending, exercising and prolonged activity and alleviated by medication 

and position change. (R. at 1517.) Gilbert rated her pain between a five and a 10. (R. 

at 1517.) Dr. Mauro noted Gilbert’s pain caused no interference with leisure and 

household activities, and she denied significant interference with sleep. (R. at 1517.)  

 

On physical examination, Gilbert was in moderate acute distress; she had a 

forward flexed stance and right antalgic gait; motor strength was 4- in the hips, 4 in 

the quads, 4- in dorsiflexion and plantar flexion of the extensor hallucis longus, 

limited by pain; she had saddle numbness and right diffuse lower extremity pain; 

straight leg raises were painful bilaterally; she had a decrease in normal lordosis of 

the neck; she had normal reflexes and strength in all extremities; and she had no 

sensory deficits in the upper extremities. (R. at 1521.) Dr. Mauro ordered another 

lumbar MRI to be performed that day. (R. at 1521-23.) This MRI was “benign 
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overall,” showing no significant neural compression and no spinal anatomic reasons 

for Gilbert’s lower extremity pain, saddle numbness and urinary issues. (R. at 1523.) 

Gilbert was neurovascularly intact, and her physical examination was stable. (R. at 

1523.) He discussed with her the importance of posture and core stability, and he 

noted there was no indication for surgery based on the MRI results. (R. at 1523.) Dr. 

Mauro diagnosed Gilbert with cervical and lumbar degenerative disc disease; lumbar 

discogenic pain syndrome; lumbar spine pain; lumbar radiculopathy; and morbid 

obesity, and he instructed her to continue physical therapy. (R. at 1523.) He noted 

Gilbert might require pain management at some point, but he opined her condition 

“should improve conservatively.” (R. at 1523.)    

 

Gilbert saw Dr. Brown on February 28, 2017, for a follow up. (R. at 1534.) 

He opined Gilbert’s biggest problem was that she had flared her L5 radiculopathy, 

for which there was no surgical solution. (R. at 1535.) Dr. Brown stated he would 

refer her for a series of epidural steroid injections. (R. at 1535.) He advised her to 

protect her ankle and “baby” her shoulder. (R. at 1535.) Dr. Brown instructed Gilbert 

on some home exercises and to try to get better sleep. (R. at 1535.)  

 

On March 7, 2017, Dr. Brown completed a form for Gilbert’s counsel, 

indicating that her diagnoses were severe ankle injury/dysfunction and L5 

radiculopathy. (R. at 1536.) He opined she could sit for less than two hours in an 

eight-hour workday, but could not stand/walk for any length of time; and she could 

occasionally lift items weighing up to 10 pounds, but never lift anything heavier. (R. 

at 1536.) He opined her pain or other symptoms were severe enough to interfere with 

her concentration “often.” (R. at 1536.) Dr. Brown opined Gilbert’s impairments 

were likely to produce good days and bad days and that she would likely be absent 

from work more than four times monthly. (R. at 1536.) He opined she could 
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frequently handle and finger objects, never reach overhead and occasionally reach 

in all other directions and push/pull. (R. at 1537.) Dr. Brown opined Gilbert would 

need to elevate her legs to waist level at least two hours daily. (R. at 1537.) Finally, 

Dr. Brown indicated these limitations would relate back to July 21, 2014. (R. at 

1537.)  

 

Gilbert’s counsel submitted additional evidence to the Appeals Council.  First, 

he submitted treatment notes from Dr. Brown from July 20, 2015, through February 

28, 2017. These treatment notes contain diagnoses of right trochanteric bursitis; left 

superficial peroneal nerve neuropathy; sprains and strains of the ankle and foot; 

myofascial pain; left shoulder pain; left rotator cuff tendonitis; cervical 

radiculopathy; right knee injury; brachial neuritis or radiculitis; sprain of the 

calcaneal ligament of the left ankle; right saphenous nerve neuropathy; left 

vestibular disorder; nystagmus; lumbar discogenic pain syndrome; lumbar 

degenerative disc disease; sprain of the ATFL of the right ankle; right knee contusion 

after a fall; lumbosacral radiculopathy at L5; and left bicipital tendonitis of the 

shoulder. (R. at 9-107.) Nerve conduction studies of the upper extremities, dated 

November 10, 2015, showed no evidence of carpal tunnel syndrome, ulnar 

neuropathy, brachial plexopathy or other nerve injury or disease. (R. at 35.) A left 

shoulder MRI, dated April 13, 2016, showed no evidence of internal derangement, 

and a cervical MRI from the same day showed only minimal degenerative disc 

disease with no significant spinal canal stenosis or neural foraminal narrowing and 

no significant interval progression since a previous study.8 (R. at 106-07.) On July 

20, 2015, Dr. Brown administered trigger point and trochanteric bursae injections. 

(R. at 14.) On October 7, 2015, he administered a left shoulder injection. (R. at 23.) 

 
8 Both of these MRIs were contained in the record before the ALJ. 
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On August 16, 2016, Dr. Brown advised Gilbert he could refer her to a surgeon for 

her shoulder, noting that a scope should be of some benefit. (R. at 76.) On September 

8, 2016, Dr. Brown administered a trigger point injection into Gilbert’s right buttock. 

(R. at 81.) On November 15, 2016, Dr. Brown noted Gilbert had a “huge shoulder 

problem” that was “a lot better.” (R. at 89.) Over this time, Gilbert’s symptoms 

continued to wax and wane, but on multiple occasions, she stated she was satisfied 

with her medications. (R. at 63, 72, 85.) Dr. Brown continued to instruct Gilbert in 

home exercises, use of heat and ice, and he continued her medications.     

 

Next, Gilbert’s counsel submitted a November 15, 2017, evaluation from Dr. 

Robert B. Stephenson, M.D., prepared at counsel’s request. (R. at 109.) In this 

evaluation, Dr. Stephenson summarized Gilbert’s medical complaints and history, 

including left ankle pain; right knee pain; low back pain with radiation into both 

legs, right worse than left; intermittent saddle numbness; numbness in both legs with 

prolonged sitting, improved with movement or activity; intermittent flare ups of low 

back pain with a locking sensation; and left shoulder pain and stiffness for several 

years. (R. at 109.) A physical examination showed Gilbert had full neck range of 

motion; mild subacromial tenderness to palpation with positive impingement sign of 

the left shoulder; limited range of motion to 100 degrees of the left shoulder and 

mild limitation of rotation, but no focal instability or weakness; normal grip strength 

bilaterally; normal fine and gross motor coordination in both upper extremities; 

diffuse low back tenderness with moderate muscle tightness bilaterally; nontender 

SI joints bilaterally; thoracolumbar spine range of motion of 45 degrees forward 

flexion and 20 degrees lateral bending, but no extension, with moderate muscle 

tightness throughout; good range of motion of both hips without significant pain; 

negative straight leg raising tests bilaterally; full range of motion in both knees with 

stable ligaments and no swelling; no significant swelling or pitting edema in either 
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lower extremity; no warmth, erythema or joint effusion of the left ankle; and mild 

lateral swelling of the right ankle with stable ligaments. (R. at 110-11.) Gilbert was 

unable to crouch or squat due to low back and left ankle pain and stiffness, and she 

had difficulty standing on her left heel due to heel cord tightness. (R. at 111.) Dr. 

Stephenson diagnosed Gilbert with chronic left ankle pain and stiffness; chronic low 

back pain with chronic bilateral L5 radiculopathy; and chronic left shoulder pain 

secondary to subacromial bursitis with adhesive capsulitis. (R. at 111.) He opined 

Gilbert gave her best effort during the evaluation. (R. at 112.) Dr. Stephenson stated 

he agreed with Dr. Brown’s physical limitations dated March 7, 2017, and he further 

agreed these limitations would date back to July 21, 2014. (R. at 112.)   

 

III. Analysis 

 

The Commissioner uses a five-step process in evaluating DIB claims. See 20 

C.F.R. § 404.1520 (2019). See also Heckler v. Campbell, 461 U.S. 458, 460-62 

(1983); Hall v. Harris, 658 F.2d 260, 264-65 (4th Cir. 1981). This process requires 

the Commissioner to consider, in order, whether a claimant 1) is working; 2) has a 

severe impairment; 3) has an impairment that meets or equals the requirements of a 

listed impairment; 4) can return to her past relevant work; and 5) if not, whether she 

can perform other work. See 20 C.F.R. § 404.1520. If the Commissioner finds 

conclusively that a claimant is or is not disabled at any point in this process, review 

does not proceed to the next step. See 20 C.F.R. § 404.1520(a)(4) (2019). 

 

Under this analysis, a claimant has the initial burden of showing that she is 

unable to return to her past relevant work because of her impairments. Once the 

claimant establishes a prima facie case of disability, the burden shifts to the 

Commissioner. To satisfy this burden, the Commissioner must then establish that 
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the claimant has the residual functional capacity, considering the claimant’s age, 

education, work experience and impairments, to perform alternative jobs that exist 

in the national economy. See 42 U.S.C.A. § 423(d)(2)(A) (West 2011 & Supp. 

2019); McLain v. Schweiker, 715 F.2d 866, 868-69 (4th Cir. 1983); Hall, 658 F.2d 

at 264-65; Wilson v. Califano, 617 F.2d 1050, 1053 (4th Cir. 1980). 

 

As stated above, the court’s function in this case is limited to determining 

whether substantial evidence exists in the record to support the ALJ’s findings. This 

court must not weigh the evidence, as this court lacks authority to substitute its 

judgment for that of the Commissioner, provided his decision is supported by 

substantial evidence. See Hays, 907 F.2d at 1456. In determining whether substantial 

evidence supports the Commissioner’s decision, the court also must consider 

whether the ALJ analyzed all the relevant evidence and whether the ALJ sufficiently 

explained his findings and his rationale in crediting evidence. See Sterling Smokeless 

Coal Co. v. Akers, 131 F.3d 438, 439-40 (4th Cir. 1997). 

 

Gilbert argues the ALJ erred in his weighing of the medical evidence. 

(Memorandum In Support Of Motion For Summary Judgment, (“Plaintiff’s Brief”), 

at 4-9.) Gilbert also argues the Appeals Council improperly failed to consider the 

additional evidence submitted to it by counsel. (Plaintiff’s Brief at 9-13.)    

 

I will address Gilbert’s second argument first, as its disposition could affect 

the court’s analysis of her first argument. Gilbert argues the evidence counsel 

submitted to the Appeals Council was “new” and “material” and warrants a remand 

under sentence four of 42 U.S.C. § 405(g) for further evaluation. I am not persuaded 

by this argument. The Appeals Council must consider evidence submitted to it when 

it is deciding whether to grant review, “‘if the additional evidence is (a) new, (b) 
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material, and (c) relates to the period on or before the date of the ALJ’s decision.’” 

Wilkins v. Sec’y of Dep’t of Health & Human Servs., 953 F.2d 93, 96 (4th Cir. 1991) 

(quoting Williams v. Sullivan, 905 F.2d 214, 216 (8th Cir. 1990)). Evidence is “new” 

if it is “not duplicative or cumulative.” Wilkins, 953 F.2d at 96 (citation omitted). 

Evidence is “material” if there is a “reasonable possibility that the new evidence 

would have changed the outcome.” Wilkins, 953 F.2d at 96 (citing Borders v. 

Heckler, 777 F.2d 954, 956 (4th Cir. 1985)). In addition to showing the evidence is 

both new and material, the claimant seeking a remand must show good cause for her 

failure to submit the evidence when the claim was before the Commissioner. See 

Owens v. Astrue, 2010 WL 3743647, at *4 (W.D. Va. Sept. 22, 2010) (citing 

Borders, 777 F.2d at 955). The Appeals Council rejected Dr. Stephenson’s 

November 15, 2017, evaluation because it did not “affect the decision about whether 

you were disabled beginning on or before September 6, 2017.” (R. at 2.) With regard 

to Dr. Brown’s medical records, the Appeals Council found it did “not show a 

reasonable probability that it would change the outcome of the decision.” (R. at 2.) 

The Appeals Council instructed Gilbert if she wished it to consider whether she was 

disabled after September 6, 2017, she could file a new claim. (R. at 2.)  

 

Any evidence submitted to the Appeals Council that it considers becomes part 

of the record that the court reviews to determine whether the Commissioner’s 

decision is supported by substantial evidence. See Wilkins, 953 F.2d at 96. The court 

conducts this review under sentence four of 42 U.S.C. § 405(g) and may enter 

judgment “affirming, modifying, or reversing the decision of the Commissioner of 

Social Security, with or without remanding the cause for a rehearing.” 42 U.S.C. § 

405(g). Any evidence that was not submitted to the Appeals Council, or that the 

Appeals Council chose not to incorporate into the record, is reviewed under sentence 

six of 42 U.S.C. § 405(g), which is narrower than sentence four. Sentence six allows 
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a court to remand for the consideration of additional evidence if it is new and 

material, and good cause exists for its late submission, and the claimant must 

“present to the remanding court at least a general showing of the nature of the new 

evidence.” Owens, 2010 WL 3743647, at *4 (citing Borders, 777 F.2d at 955). A 

court’s authority under sentence six is limited to remanding the case for “additional 

evidence to be taken,” Wooding v. Comm’r of Soc. Sec., 2010 WL 4261268, at *2 

(W.D. Va. Oct. 29, 2010), and it may not “rul[e] as to the correctness of the 

administrative determination.” Riley v. Apfel, 88 F. Supp. 2d 572, 576 (W.D. Va. 

2000) (citation omitted). 

 

Here, although Gilbert argues the case should be remanded pursuant to 

sentence four, I find it should, instead, be analyzed under sentence six. This is 

because the Appeals Council did not incorporate any of the additional evidence into 

the record. (R. at 5-6.) That being the case, the court need not consider any of the 

evidence, substantively, on appeal. See Wilkins, 953 F.2d at 96. This further means 

that Gilbert must show good cause for failing to submit this evidence earlier. I find 

that Gilbert has failed to make the requisite good cause showing. See Owens, 2010 

WL 3743647, at *4 (citing Borders, 777 F.2d at 955). In fact, in a letter to the 

Appeals Council from Gilbert’s counsel, dated December 22, 2017, counsel stated 

he was sending the additional medical records “in light of the [ALJ’s] findings 

providing little weight to Dr. Brown’s opinions” and because he felt “it would be 

important to have … Gilbert’s condition reviewed by another doctor.” (R. at 344-

45.) Therefore, counsel stated he “referred [Gilbert] to Dr. … Stephenson, an 

orthopedic surgeon.” (R. at 344.) Counsel stated these medical records were 

“important in fully analyzing the opinions of Dr. Brown, a treating physician, and 

also a specialist.” (R. at 345.) He further stated “[i]t was impossible to know what 

weight the Judge would give to Dr. Brown’s opinion,” and “once [he] received the 
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denial decision … and realized that little weight had been given to Dr. Brown, it 

became apparent that additional medical evidence evaluating Dr. Brown’s opinions 

was called for.” (R. at 345.) For these reasons, Gilbert’s counsel claimed it was 

“impossible to submit this evidence earlier,” therefore, establishing “good cause for 

the Appeals Council to consider” it. (R. at 345.) Good cause may be established by 

circumstances including being misled by the Appeals Council, having a physical, 

mental, educational or linguistic limitation that prevents a claimant from informing 

the Appeals Council about the evidence or submitting it earlier or some other 

unusual, unexpected or unavoidable circumstance beyond a claimant’s control. See 

20 C.F.R. § 404.970(b) (2019). None of these is the case here. In fact, counsel’s 

letter makes clear that the only reason the additional evidence was submitted to the 

Appeals Council was due to the ALJ’s decision to give little weight to Dr. Brown’s 

opinions. Only then, did counsel decide it would be a good idea to submit additional 

treatment notes from Dr. Brown and the evaluation by Dr. Stephenson.  

 

It is the claimant’s responsibility to provide the ALJ with all the medical 

records to show her disability. See 20 C.F.R. § 404.970(b)(3)(iv) (requiring claimant 

to advise of the existence of or submit all evidence relating to disability); see also 

20 C.F.R. § 404.1512 (2019) (providing it is the claimant’s responsibility to submit 

all known evidence relevant to the issue of disability). Moreover, at the hearing, the 

ALJ inquired of counsel whether there was any outstanding evidence, to which 

counsel replied, “I think you have everything.” (R. at 140.) Counsel did not request 

the ALJ to hold open the record for the submission of additional evidence, nor did 

he advise the ALJ at any time after the hearing, but before he rendered his decision, 

of any such additional evidence. Given the circumstances before the court, I find 

Gilbert has failed to make the requisite good cause showing, thereby failing to meet 
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her burden for remanding the case under sentence six. Given this finding, I further 

find it is unnecessary to discuss whether this evidence was “new” or “material.”   

     

Gilbert also argues the ALJ erred in his weighing of the medical evidence. 

Specifically, she claims the ALJ erred by giving the opinions of Dr. Brown, her 

treating physician, little weight. In a September 8, 2014, letter, Dr. Brown stated 

Gilbert was “at least temporarily totally disabled from a severe ankle injury.” (R. at 

1539.) He did not state any particular duration for this temporary disability, and, 

although he stated it could potentially be permanent, he was not prepared to make 

such a determination at that time. (R. at 1539.) Additionally, Dr. Brown completed 

a form for Gilbert’s counsel on March 7, 2017, stating she could sit for less than two 

hours in an eight-hour workday, but could not stand for any length of time; she could 

occasionally lift items weighing up to 10 pounds, but never lift anything heavier; she 

could frequently handle and finger objects; she could never reach overhead; and she 

could occasionally reach in all other directions and push/pull. (R. at 1536-37.) Dr. 

Brown further opined Gilbert would need to elevate her legs to waist level at least 

two hours daily, and he indicated these limitations would relate back to July 21, 

2014, Gilbert’s alleged onset date. (R. at 1537.)  The ALJ gave little weight to Dr. 

Brown’s opinion, stating it was not supported by the more specific mobility Gilbert 

achieved with physical therapy as it progressed. (R. at 128.) The ALJ specifically 

noted the physical therapy records from Choice Physical Therapy & Wellness, dated 

from September 15, 2016, through February 14, 2017. (R. at 128.) The ALJ further 

stated Dr. Brown’s restriction regarding elevation of the lower extremities was not 

supported by the medical evidence. (R. at 128.) Gilbert argues that this explanation 

by the ALJ is insufficient for the court to determine whether substantial evidence 

supports his decision. She further argues the ALJ should have performed a function-

by-function analysis of her impairments before reaching his residual functional 
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capacity determination. For the reasons that follow, I am not persuaded by Gilbert’s 

arguments.  

 

The ALJ generally must give more weight to the opinion of a treating 

physician because that physician is often most able to provide “a detailed, 

longitudinal picture” of a claimant’s alleged disability. See 20 C.F.R. § 

404.1527(c)(2) (2019). However, “[c]ircuit precedent does not require that a treating 

physician’s testimony ‘be given controlling weight.’” Craig v. Chater, 76 F.3d 585, 

590 (4th Cir. 1996) (quoting Hunter v. Sullivan, 993 F.2d 31, 35 (4th Cir. 1992)). In 

fact, “if a physician’s opinion is not supported by clinical evidence or if it is 

inconsistent with other substantial evidence, it should be accorded significantly less 

weight.” Craig, 76 F.3d at 590.  As stated above, the ALJ gave little weight to Dr. 

Brown’s opinion. Additionally, he gave partial weight to the opinions of the state 

agency physicians, who opined Gilbert could stand and/or walk for four hours in an 

eight-hour workday. (R. at 128.) The ALJ noted the state agency physicians did not 

have the benefit of reviewing many of the medical records at the time they offered 

their opinions, and the current evidence suggested additional limitations in Gilbert’s 

ability to stand/walk and sit. (R. at 128.) I find this weighing of opinion evidence is 

supported by substantial evidence. 

 

First, although the ALJ did not point to physical therapy notes from specific 

dates, he did refer to the notes from Choice Physical Therapy & Wellness, dated 

from September 2016 through February 2017. Moreover, at another place in his 

decision, the ALJ stated that physical therapy notes from June and August 2014 

indicated Gilbert’s low back pain was related to postural and positional management 

issues. (R. at 125.) He further noted Gilbert’s compliance with therapy was deemed 

only fair with intermittent follow through in October 2014. (R. at 126.) Additionally, 
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the ALJ noted that the physical therapy notes from the latter part of 2016 indicated 

some decreased range of motion of the left shoulder and cervical spine, but in 

February 2017, Gilbert had no sensory deficits in the upper extremities. (R. at 126-

27.) The ALJ also stated the physical therapy notes gave a great amount of detail as 

to Gilbert’s overall functional improvement throughout therapy and showed she had 

progressed and met a number of goals. (R. at 127.)  

 

In addition to the ALJ’s discussion of Gilbert’s physical therapy, he also noted 

benign physical examination findings, including no appreciable limb weakness and 

an improved gait and station in December 2014; normal musculoskeletal findings 

with good range of motion of the hips, knees, hands, wrists, elbows, shoulders and 

feet, as well as intact motor function, sensation and coordination in 2016. (R. at 126.) 

The ALJ further noted the rather minimal findings on MRIs, including an MRI of 

the left ankle from January 2015, a left shoulder MRI from 2016 and a lumbar spine 

MRI from February 2017. (R. at 126-27.) Finally, the ALJ noted Gilbert’s testimony 

that she used a cane from time to time, but there was no mention in the medical 

records of the need for an assistive device. (R. at 127.)  

 

In addition to the ALJ’s analysis in his decision, the court notes that the 

physical therapy notes from September 2016 through February 2017 show that, 

while Gilbert’s symptoms waxed and waned, when she attended physical therapy as 

scheduled and performed her home exercises, her condition improved. Throughout 

this time, Gilbert reported she served as a full-time caregiver for her sister-in-law, 

she exhibited negative straight leg raise testing bilaterally, she had normal deep 

tendon reflexes, and her rehabilitation potential was deemed to be good. 

Additionally, multiple notes which reflect increased symptoms indicate that such 

exacerbations were the result of Gilbert’s activities, which included moving boxes, 
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falling while trick-or-treating with her grandchild, taking a six-hour car trip without 

using a lumbar roll and sitting in the hospital with her sister-in-law for eight days 

and sleeping in a chair. When Gilbert was discharged from physical therapy, Perry 

noted she had shown a “consistent ability to restore motion and improve symptom 

presentation.” However, her inconsistent appointment follow up and performance of 

home exercises “significantly hampered her progress.” Furthermore, Gilbert made 

multiple representations that physical therapy and her medications helped her 

symptoms. “If a symptom can be reasonably controlled by medication or treatment, 

it is not disabling.” Gross v. Heckler, 785 F.2d 1163, 1166 (4th Cir. 1986). 

 

I also find it important to note that Dr. Brown’s March 7, 2017, opinion was 

contained in a check-box form, which this court has found are not entitled to great 

weight. See Cooper v. Saul, 2019 WL 6703557, at *10 (W.D. Va. Oct. 29, 2019) 

(citing Gerette v. Colvin, 2016 WL 1296082, at *6 (W.D. Va. Mar. 30, 2016) (form 

report, in which a physician’s only obligation is to check a box or fill in a blank, are 

entitled to little weight in the adjudication process); Walker v. Colvin, 2015 WL 

5138281, at *8 (W.D. Va. Aug. 31, 2015) (check-box forms are of limited probative 

value); Ferdinand v. Astrue, 2013 WL 1333540, at *10 n.3 (E.D. Va. Feb. 28, 2013) 

(check-box forms are weak evidence at best); Leonard v. Astrue, 2012 WL 4404508, 

at *4 (W.D. Va. Sept. 25, 2012) (check-box assessments without explanatory 

comments are not entitled to great weight, even when completed by a treating 

physician)).   

 

Next, I disagree with Gilbert’s argument that the ALJ erred by failing to 

conduct a function-by-function analysis of her impairments, pursuant to Mascio v. 

Colvin, 780 F.3d 632, 636 (4th Cir. 2015). Mascio does not set out “a per se rule 

requiring remand when the ALJ does not perform an explicit function-by-function 
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analysis.” 780 F.3d at 636. Instead, remand should be considered “where an ALJ 

fails to assess a claimant’s capacity to perform relevant functions, despite 

contradictory evidence in the record, or where other inadequacies in the ALJ’s 

analysis frustrate meaningful review.” Mascio, 780 F.3d at 636 (quoting Cichocki v. 

Astrue, 729 F.3d 172, 177 (2d Cir. 2013)). Thus, Gilbert cannot claim error simply 

because the ALJ did not set forth a detailed analysis for each of her functional 

abilities, as long as the ALJ’s conclusions are ascertainable from his narrative 

discussion and supported by the record.  

 

In this case, the ALJ considered all the evidence pertaining to Gilbert’s 

functional limitations, including her complaints of pain, the objective medical 

evidence of record and Gilbert’s treatment in determining she could perform a 

limited range of sedentary work. Based upon this evidence, the ALJ found Gilbert 

had the residual functional capacity to perform unskilled sedentary work that did not 

require more than occasional balancing, stooping, kneeling, crouching or reaching 

overhead with the bilateral upper extremities; that required no climbing or crawling; 

that did not require her to navigate on uneven terrain; that did not expose her to 

heights or hazards; that allowed her to be off task for five to 10 minutes daily; that 

allowed her to be absent from work up to one day monthly; and that did not require 

more than occasional interaction with others in the workplace. Based on the evidence 

cited by the ALJ in his decision, and set forth above, as well as the record as a whole, 

I find that substantial evidence supports the ALJ’s residual functional capacity 

finding.     

 

PROPOSED FINDINGS OF FACT 

 

As supplemented by the above summary and analysis, the undersigned now 
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submits the following formal findings, conclusions and recommendations: 

 

1. The additional evidence submitted to the Appeals Council 

cannot serve as a basis to remand Gilbert’s claim under 

sentence six of 42 U.S.C. § 405(g); 

 

2. Substantial evidence exists in the record to support the ALJ’s 

weighing of the medical evidence;  

 

3. Substantial evidence exists in the record to support the ALJ’s 

finding as to Gilbert’s residual functional capacity; and  

 

4. Substantial evidence exists in the record to support the 

Commissioner’s finding that Gilbert was not disabled under 

the Act and was not entitled to DIB benefits. 

 

RECOMMENDED DISPOSITION 

 

The undersigned recommends that the court deny Gilbert’s motion for 

summary judgment, grant the Commissioner’s motion for summary judgment and 

affirm the Commissioner’s decision denying benefits.  

 

Notice to Parties 

 

Notice is hereby given to the parties of the provisions of 28 U.S.C.A. § 

636(b)(1)(C) (West 2018): 

 

Within fourteen days after being served with a copy [of this 

Report and Recommendation], any party may serve and file written 

objections to such proposed findings and recommendations as provided 

by rules of court. A judge of the court shall make a de novo 

determination of those portions of the report or specified proposed 

findings or recommendations to which objection is made. A judge of 
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the court may accept, reject, or modify, in whole or in part, the findings 

or recommendations made by the magistrate judge. The judge may also 

receive further evidence or recommit the matter to the magistrate judge 

with instructions. 

 

Failure to file timely written objections to these proposed findings and 

recommendations within 14 days could waive appellate review. At the conclusion 

of the 14-day period, the Clerk is directed to transmit the record in this matter to the 

Honorable Elizabeth K. Dillon, United States District Judge.  

 

The Clerk is directed to send certified copies of this Report and 

Recommendation to all counsel of record at this time. 

 

DATED: February 20, 2020. 

 

/s/ Pamela Meade Sargent    
UNITED STATES MAGISTRATE JUDGE 


