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û 1 1 8 2213IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINI J tM f, - cé.rk

H ARRISO NSBURG DIVISION '
D LEF'

JOANNE HARRIS, M 4 ,
on behafofthemselves and
all others similarly situated,

Civil Action No.: 5:13cv00077
Plaintiffs,

ROBERT F. MCDONNELL, M 1 ,

Defendants.

By: H on. M ichael F. Urbanslti
United States District Judge

M EM OR ANDUM  O PINION

This m atter is before the court on defendants' M otion to Suspend Scheduling Order, to

i fin or in the alternative, to Establish a Briefing Schedule (Dkt. # 53).1 For the reasonsStay Br e g ,

set forth below, the motion is GIU NTED in part and DENIED in part.

This case challenging the constitutionality of Virginia's m aniage laws as to same-sex

couples was filed on August l , 2013. Plaintiffs Joanne Hanis and Jessica Duff, and Christy

Berghoff and Victoria Kidd, assert in their class action complaint violations of their rights under

the Due Process and Equal Protection Clauses of the Fourteenth Amendment to the United States

Constitution. Specifically, Harris and Duff allege their constitutional rights have been violated

because they have been refused a marriage license as a sam e-sex couple by the Com monwea1th

of Virginia, in spite of the fact that they are otherwise qualified to m arry under Virginia law and

wish to do so. Berghoff and Kidd were married lawfully in another jurisdiction on August 20,

201 1 and claim Virginia 1aw violates their constitutional rights because their m arriage is not

1 The motion was filed by state defendants Robert F. M cDonnell and Janet T. Rainey. At the hearing held on
October 8, 20 13, counsel indicated defendant Thomas E. Roberts also joins in the motion.



recognized by the Commonwea1th.Plaintiffs name Robert F. M cDonnell, Governor of Virginia,

Janet M . Rainey, State Registrar of Vital Records, and Thomas E. Roberts, Staunton Circuit

Court Clerk, a1l in their official capacities, as defendants in this suit and seek both declaratory

and injunctive relief.

Defendants M cDonnell and Roberts have moved to dismiss the claims against them, and

plaintiffs have filed a m otion for class certification. These motions have been fully briefed and

oral argum ent is scheduled for Tuesday, October 29, 2013. In the meantime, plaintiffs tiled a

motion for summary judgment against a11 defendants on September 30, 2013. On October 3,

20 13, defendants tiled a motion to stay the summary judgment briefing schedule until a decision

in Bostic v. M cDonnell, No. 2:13cv00395, an action pending in the Eastern District of Virginia

that raises identical questions of law, is rendered on the cross-motions for summary judgment

currently pending in that case.

The complaint in Bostic was filed on July 18, 2013, two weeks earlier than the instant

case. Plaintiffs Timothy B. Bostic and Tony C. London, like Harris and Duff in the instant case,

assert Virginia 1aw violates their constitutional rights by denying them the opportunity to m arry

legally within the Com monwea1th. Bostic and London named Governor M cDonnell, Kelm eth T.

Cuccinelli, Attorney General of Virginia, and George E. Schaefer 111, Norfolk Circuit Court

Clerk, in their official capacities, as defendants. On August 9, 2013, defendants M cDonnell and

Cuccinelli filed a m otion to dism iss and the Com monwealth of Virginia tiled a m otion to

intervene. The parties jointly asked the court to stay briefing on these pending motions, allow

plaintiffs to amend their complaint, which would resolve the motions to dism iss and intervene,

and set a briefing schedule for the filing of cross-motions for summary judgment. A consent



Order to that effect was entered on August 30, 2013, and plaintiffs filed an amended complaint

on September 3, 2013.

This am ended complaint added two additional plaintiffs, Carol Schall and M ary

Townley, a same-sex couple who, like Berghoff and Kidd in the instant case, were lawfully

married in another jurisdiction and allege their constitutional rights are violated by the

Comm onwealth's refusal to recognize their valid m arriage. Bostic and London and Schall and

Townley nam e Janet M . Rainey, State Registrar of Vital Records, and George E. Schaefer 111,

Norfolk Circuit Court Clerk, in their official capacities, as the only defendants in the amended

complaint. Bostic is proceeding under a briefing schedule that required cross-m otions for

summary judgment to be filed by September 30, 2013. The deadline for responses is October 24,

2013 and the deadline for reply briefs is October 3 1, 2013.

ln the m otion to stay tiled in the instant case, defendants argue that the court should stay

briefing on plaintiffs' summary judgment motion pending a decision in Bostic in light of the

tirst-to-file rule and in the interest of judicial economy.ln the alternative, defendants argue that,

2 j. tjwat the very least
, the court should enlarge the current briefing schedule to account or

October 29th argum ent scheduled on the m otions to dismiss and for class certification, as the

m erits of the case should not be decided before the parties to it have been detennined.

The parties appeared before the court for a telephonic hearing on October 8, 2013 and

presented argum ent on the m otion to stay.Defendants argued that given the fact plaintiffs had

decided to proceed on summm'y judgment rather than pursue an evidentiary challenge to

Virginia's marriage laws through expert testim ony, as they had originally proposed, the instant

case is now on all fours with Bostic. Relying on the first-to-file nzle, defendants argued that the

m atter should either be transferred to the Eastern District for purposes of consolidation with

2 The briefing schedule is set forth in the court's September 17th scheduling order (Dkt. # 43).



Bostiç or stayed pending the outcome in Bostic in the interest of judieial economy.

Alternatively, defendants ask the court for some relief from the summary judgment brieting

schedule, as the state defendants are busy preparing briefs in Bostic.

For their part, plaintiffs assert that the fixst-to-file rule does not apply because the instant

oase was filed as a class adion and Bostic was not. Additionally, the Bostic complaint was tiled

a mere two weeks before the instant case and, in its original state, raised only one of the two

constitutional challenges brought by plaintiffs in the instant case- that Virginia laws preventing

a sam e-sex couple from lawfully marrying within the Comm onwea1th violate the plaintiffs'

rights under the Fourteenth Amendm ent. Plaintiffs also contend that it is not unusual for two

federal district courts within the smne circuit or same state to decide the same legal issue at the

same time, citing the cases of W indsor v. United States, 833 F. Supp. 2d 394 (S.D.N.Y. 2012)

and Pedersen v. Oftice of Personnel Management, 881 F. Supp. 2d 294 (D. Conn. 2012) (same

circuit), and Dragovich v. United States Department of Treasurv, 872 F. Supp. 2d 944 (N.D. Cal.

2012) and Golinski v. United States Office of Personnel Management, 824 F. Supp. 2d 968

(N.D. Cal. 2012) (same state).With respect to defendants' request for enlargement of time to

t5le response briefs, plaintiffs argue that since the legal issues are the snm e as in Bostic, there is

no reason why the state defendants cannot t5le two briefs in two courts at the same time.

For the following reasons, the court finds neither transfer nor a stay pending decision in

Bostic to be warranted in this case.However, an enlargem ent of time to file response briefs is

appropriate.

1l.

ésordinarily, when multiple suits are filed in different Federal courts upon the same

factual issues, the first or prior action is perm itted to proceed to the exclusion of another



subsequently tiled.'' Alliçd-Gen. Nudear Servs. v. Commonwçalth Edison Co., 675 F.2d 610,

61 1 n.1 (4th Cir. 1982) (citing Carbide & Carbon Chemicals Corp. v. United States lndustrial

Chemicals. lnc., 140 F.2d 47, 49 (4th Cir. 1944)). This principle of judicial comity among co-

equal federal courts is often referred to as the first-to-file nlle. W hen a case falls within the

am bit of the rule, courts generally will stay, dismiss, or transfer the second-filed case.

tt-l-he policy underlying the first-to-tile rule is the avoidanc,e of duplicative litigation and

the conservation of judicial resources.'' Samsung Electronics Co.. Ltd. v. Rambus. lnc., 386 F.

Supp. 2d 708, 724 (E.D. Va. 2005). Application of the rule is discretionary, not mandatory. US

Airways. lnc. v. U S Airline Pilots Ass'n, N o. 3:11-CV-371-RJC-DCK , 201 1 W L 3627698, at * 1

(W .D.N.C. Aug. 17, 201 1) (citing Nutrition & Fitnesss lnc. v. Blue Stuff, lnc., 264 F. Supp. 2d

357, 361 (W .D.N.C. 2003)). The Fourth Circuit çdhas no unyielding Sfirst-to-tile' rule.'' ld.

(quoting CACI Intern.. lnc. v. Pentagen Teclmologies 1nt'1., 70 F.3d 11 1, 1995 WL 679952, at *6

(4th Cir. 1995) (unpublishedl). The nzle is not absolute and is not to be mechanically applied;

ultimately, invoking the first-to-file rule is an equitable, case-by-case, discretionary

determ ination. Elderben'y of W eber City, LLC v. Living Centers-southeast.s lnc., No. 6: 12-CV-

00052, 2013 W L 1 164835, at *4 (W .D. Va. Mar. 20, 2013) (citations omitted). Furthenuore,

exceptions to the rule are common liwhen justice or expediency requires.'' Samsung Electronics,

386 F. Supp. 2d at 724.

Procedurally, the court first considers whether the two com peting actions are

substantively the sam e or sufticiently sim ilar to com e within the ambit of the first-to-file rule. lf

they do, the court then considers whether any exception to the rule should be applied. See Fed.

Home Loan M ortgaue Corp. v. M ortgaRe Guar. Ins. Com ., No. 1 :12-CV-539-AJT-JFA, 2012

WL 2673 151, at *4 (E.D. Va. July 5, 2012) (setting foz'th this procedure). To detezmine if there



is sufficient sim ilarity to bring the first-to-tile rule into play, courts have considered three

factors: (1) the chronology of the tilings, (2) the similarity of the parties involved, and (3) the

similarity of the issues at stake. Nutrition & Fitness, 264 F. Supp. 2d at 360 (citing Plating Res..

Inc. v. UT1 Com., 47 F. Supp. 2d 899, 903 (N.D. Ohio 1999)); see also US Airways, 201 l WL

3627698, at *2 (colleding cases).éi-f'he actions being assessed need not be identical if there is

substantial overlap with respect to the issues and parties.''

467 F. Supp. 2d 627, 635-36 (E.D. Va. 2006).

Byerson v. Equifax Info. Servs.- LLC,

lt is clear here that the same questions of law are presented in both the instant action and

the Bostic case. Yet this is just one of the relevant factors. There is not a complete overlap

between the parties. The state defendants are largely the same. True, Governor M cDonnell

rem ains a defendant in the instant action case while he w as voluntarily dismissed from the Bo-stic

case. Additionally, the instant action names the Staunton Circuit Court Clerk as a defendant,

while the Bostic case names the Norfolk Clerk. These differences, however, are largely

immaterial as a declaratory judgment decision against any one of the state defendants would be

binding as to all. ln contrast, there is a meaningful difference am ong plaintiffs. This case was

brought as a class action- although class certification remains pending- while the Bostic case

involves only individual plaintiffs. Cf. W ilkie v. Gensiva Hça1th Servs.. lnc., No. CIV. 10- 1451

FCD/GGH, 2010 WL 3703060, at *3 (E.D. Cal. Sept. 16, 2010) (disubstantial similarity of the

parties is determined by comparing the proposed classes as they currently stand.''). Indeed, the

Bostic plaintiffs have specifically requested that they be excluded from the putative class in the

instant case. (See Dkt. # 38). Other courts have considered the difference between class-action

and individual lawsuits to be material in determ ining if the first-to-file rule should be applied.

See Dubçe v. P.F. ChanM's China Bistro. Inc., No. C 10-01937 W HA, 2010 W L 3323808, at *2
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(N.D. Cal. Aug. 23, 2010) (tinding that the plaintiffs in two separate cases were neither the same

nor substantially similar where one case was proceeding solely as an individual action and the

other as a class action, even where the class in the latter case- if certified--could encompass the

individual plaintiff in the former case).

Finally, and m ost importantly, the chronology of the filings strongly weighs against the

application of the first-to-file rule in this m atter. dtcourts within the Fourth Circuit have held that

a rigid application of the tirst-to-tile rule is unwarranted when the second action was filed only

weeks after the first action.'' Quesenberrv v. Volvo Grp. N. Am .. lnc., No. CIV.A.

1:09CV00022, 2009 W L 648658, at *4 (W .D. Va. Mar. 10, 2009) (citing Affinity Memory &

Micro. lnc. v. K & O Enteprises. lnc., 20 F. Supp. 2d 948, 955 (E.D. Va. 1998)). The court in

Ouesenberrv declined to invoke the first-to-ile rule when the second filing occurred only three

weeks later; the court in Affinity M emorv sim ilarly declined to invoke the rule when the

difference was two weeks. See id. (noting this fact). The instant action was tiled August 1,

2013, exactly two weeks after the Bostic case was filed. M oreover, the original complaint in this

case alleged that b0th Virginia's refusal to m arry sam e-sex couples and to recognize valid same-

sex m arriages perform ed in other states violates the Fourteenth Am endm ent. The later issue was

not raised in the original Bostic com plaint. Rather, it was tirst raised in the amended complaint

with the addition of plaintiffs Schall and Townley, just over a month after the instant action was

filed. A s such, this case is the tirst-filed as to the issue of recognition of sam e-sex m arriages

perfonned by sister states.

Similar to the chronology of the filings, (tcourts also consider how far each case has

progressed'' in determ ining whether the first-to-file rule applies. Elderberrv of W eber City. LLC

v. Livinx Centers-southeasts lnc., No. 6:12-CV-00052, 2013 WL 1 164835, at *4 (W .D. Va. Mar.
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20, 2013) (eolleding casesl', see also Affinitv Memory, 20 F. Supp. 2d at 954 ($igT)he tirst-filed

rule is not to be applied m echanically; for exam ple, courts have declined to defer to the first-filed

adion when little if anything has been done to advance that action for trial.''). The Bosjjc adion

has not advanved any further than the instant action. lndeed, summary judgment motions were

tiled in both cases on the same day.

One final factor courts use in considering the applicability of the first-to-file rule is

Cdwhether the balance of convenience weighs in favor of allowing the second-filed action to

proceed.'' Elderberrv, 2013 W L 1 164835, at *4. ln determ ining the balance of convenience,

courts look to the same factors relevant to transfer of venue or forum non conveniens. JJ-, (dting

Federated Mut. Ins. Co. v. Pactiv Com ., No. CIV.A 5:09CV00073, 2010 W L 503090, at *2

(W .D. Va. Feb. 9, 2010)). These factors are: (1) the weight accorded the plaintiff s choice of

venue, (2) witness convenience and access, (3) convenience of the parties, and (4) the interest of

justice. Cross v. Fleet Reserve Ass'n Pension Plan, 383 F. Supp. 2d 852, 856 (D. Md. 2005)

(citation omitted). itln general, a plaintiff s forum choice of venue is ientitled to substantial

weight.''' 1d. (citing Bd. of Tnlsteess Sheet Metal Workers Nat. Fund v. Bavlor Heating & Air

Conditioning. lnc., 702 F. Supp. 1253, 1255 (E.D. Va. 1988:. Giving proper deference to the

substantial weight afforded to the plaintiffs' choice of venue, and as none of the other relevant

factors weigh against proceeding in this venue, the court finds that the balance of convenience

weighs in favor of allowing the instant action to proceed.

Thus, having considered the relevant factors, the court declines to stay, dism iss, or

transfer this case pursuant to the first-to-file rule.

111.

That being said, the court finds it appropriate to enlarge the briefng schedule set forth in

the September 17th scheduling order to allow defendants sufficient time to respond to plaintiffs'
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3 d t for the October 29th oral arguments scheduled on75-page summary judgment brief an accoun

the m otions to dism iss and for class certitication. Defendants' responses to plaintiffs' m otion for

summaryjudgment shall be filed on or before October 24, 2013, and plaintiffs' reply briefs shall

be filed on or before November 7, 2013. The parties should contact cham bers to set a hearing

date.

An appropriate Order will be entered.

Entered: :> / J- / 3

/J  - -'V-e# /. ?2f W V-'
M ichael F. Urbanski
United States District Judge

3 While plaintiffs' motion for summary judgment was filed September 30, 20 l3, the court notes that plaintiffs'
brief, attached as an exhibit to their Motion for Leave to File Brief in Excess of Twenty-Five Pages (Dkt. # 50),
which was granted by Order entered October 3rd, was not actually docketed until October 10, 2013. Se-e Sch. Order,

Dkt. # 43, at !I! 7-8 (ûûA supporting brief must accompany al1 gretrial motions . . . . If any motion, properly filed and
briefed, is to be opposed, a brief in opposition must be filed wlthin fourteen (14) days of the date of service of the
movant's brief. . . .'').
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