
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

HARRISONBURG DIVISION 
 
 

  
UNITED STATES OF AMERICA,  ) 
       )   Criminal Action No. 5:14cr011 
v.         ) 
       ) 
MICHAEL BRYAN FRANCO,   )   By:  Hon. Michael F. Urbanski 
       )    United States District Judge 
   

 
MEMORANDUM OPINION 

 This matter is before the court on the request of the government that the court order 

forfeiture of defendant Michael Franco’s interest in certain real estate located at 7393 Orkney Grade, 

Mount Jackson, Virginia  24482 (“7393 Orkney Grade real estate”) along with a $100,000.00 

monetary judgment.  For the following reasons, the court will order forfeiture of defendant’s interest 

in the 7393 Orkney Grade real estate but will not order an additional monetary judgment.   

I. 

The Court has determined based on a preponderance of the evidence adduced at the 

sentencing hearing that defendant’s interest in the 7393 Orkney Grade real estate is forfeited 

pursuant to 21 U.S.C. § 853(a)(2).  The government presented credible evidence that the 7393 

Orkney Grade real estate was used by Franco and co-defendant Luther Martin on multiple occasions 

to break up bulk marijuana into distribution quantities.  Because the court finds that the 7393 

Orkney Grade real estate was used to facilitate the commission of the marijuana distribution 

conspiracy, defendant’s interest in it is forfeited pursuant to 21 U.S.C. § 853(a)(2).   
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II. 

The court has considered the government’s request for a $100,000.00 monetary judgment in 

addition to the forfeiture of defendant’s interest in the 7393 Orkney Grade real estate.  The court 

declines this request for two reasons.   

First, as is clear from the financial information contained in paragraph 68 of the presentence 

report, any positive net worth that defendant enjoys is entirely attributable to the 7393 Orkney 

Grade real estate.  Thus, forfeiture of defendant’s interest in the 7393 Orkney Grade real estate 

constitutes forfeiture of virtually all of defendant’s assets and the sum total of his net worth.  

Defendant does not own any other real estate, does not own expensive vehicles and has almost no 

money in the bank.  Rather, defendant derives his livelihood entirely from the income earned from 

his job as a yard jockey moving trailers to load and unload products at a local food processing plant.1  

Of course, even this livelihood will not be available once he enters custody to serve his 40 month 

sentence.  Thus, it is clear from the presentence report that forfeiture of defendant’s interest in the 

7393 Orkney Grade real estate is essentially forfeiture of all defendant’s assets.   

The Fourth Circuit has held that in personam criminal forfeiture is punishment subject to 

review under the Excessive Fines Clause of the Eighth Amendment.  United Sates v. Jalaram, Inc., 

599 F.3d 347, 354 (4th Cir. 2010).  Given the volume of marijuana moved by this conspiracy and 

Franco’s involvement in jointly undertaken criminal activity, the court cannot conclude that the 

$100,000.00 monetary judgment sought by the government would be “grossly disproportional to the 

gravity of the defendant’s offense.”  United States v. Bajakajian, 524 U.S. 321, 337 (1998).  However, 

this test does not end the inquiry under the Excessive Fines Clause.  Beyond gross 

disproportionality, “a court should also consider whether forfeiture would deprive the defendant of 

                                                 
1 As paragraph 64 of the presentence report indicates, Franco earns $2,133.73 per month.  Over the course of a year, 
this amounts to $25,596.  The government’s request for a $100,000.00 monetary judgment amounts to four years of 
Franco’s wages.   
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his or her livelihood.”  United States v. Levesque, 546 F.3d 78, 83 (1st Cir. 2008) (citing United 

States v. Jose, 499 F.3d 105, 113 (1st Cir. 2007) and Bajakian, 524 U.S. at 340 n.15 (treating as 

distinct the question of whether a forfeiture would deprive a defendant of his livelihood).  Indeed, if 

the forfeiture would imperil Franco’s “post-incarceration livelihood,” it may be constitutionally 

excessive. United States v. Fogg, 666 F.3d 13, 19 (1st Cir. 2011). Under the unique circumstances of 

this case, the court finds that imposition of a $100,000.00 money judgment, on top of the forfeiture 

of defendant’s interest in the 7393 Orkney Grade real estate, would serve to deprive Franco of his 

livelihood once he is released from prison. Franco has no assets from which he could pay the 

monetary judgment sought by the government except through his wages.  As it would take four 

years of Franco’s gross wages to satisfy the $100,000.00 money judgment, the court finds that 

forfeiture in that amount would imperil his post-incarceration livelihood.  As such, the 

circumstances of this defendant reflect one of those “exceedingly rare situations” where ordering the 

full amount of forfeiture sought by the government would be excessive. United States v. Wild, 47 

F.3d 669, 676 (4th Cir. 1995).  

Second, as in personam forfeiture is an aspect of punishment, the court looks to the factors 

to be considered in imposing a sentence under 18 U.S.C. § 3553(a).  In this regard, the court is 

mindful of the forfeiture sought from others involved in this crime.  Indeed, Franco was the only 

defendant of the ten named in this and a related case from which the government sought forfeiture 

of both his interest in real estate and a monetary judgment.   Defendant Barry Sandidge agreed to 

forfeit his interest in real estate where, much like defendant Franco, Sandidge and Luther Martin 

broke marijuana up into distribution quantities.  Although Sandidge agreed to forfeit his interest in 

certain real estate, the government did not seek an additional monetary judgment from him.  

Defendants Ray Sorrels and Ernest Fitzgerald agreed to $25,000.00 monetary judgments, but the 

government did not seek to forfeit additional property on top of this monetary amount.  No 
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monetary or real estate forfeiture was sought against the remaining six defendants, including the 

more culpable Luther Martin, Jeremiah Martin (5:13cr00027), Ivan Trevino and Reuben Blake.  

Given the forfeiture sought by the government in this case from other defendants, the court 

concludes that to impose forfeiture of both Franco’s interest in the 7393 Orkney Grade real estate 

and an additional $100,000.00 monetary judgment would result in an unwarranted sentencing 

disparity among defendants with similar records who have been found guilty of similar conduct.  See 

18 U.S.C. § 3553(a)(6).   

For these reasons, while the court agrees with the government that Franco’s interest in the 

7393 Orkney Grade property be forfeited, it will not order the additional $100,000.00 monetary 

judgment sought by the government. 

An appropriate preliminary order of forfeiture will be entered this day. 

      Entered:  June 30, 2015 

      /s/ Michael F. Urbanski 

      Michael F. Urbanski 
      United States District Judge 
 


