INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

GREGORY C. NESTER,

Plaintiff
V. Civil Action No. 7:04cv357
JO ANNE B. BARNHART,
COMMISSIONER OF SOCIAL SECURITY

By: Michad F. Urbanski
United States M agistrate Judge
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Defendant

MEMORANDUM OPINION

Paintiff Gregory C. Nester (“Nester”) brings this action pursuant to 42 U.S.C. 8§ 405(g) for
review of the decison of the Commissioner of Socid Security denying his claim for disability insurance
benefits (“DIB”) and Socid Security Income (“SSI”) under Title Il and X1V of the Socid Security Act,
42 U.S.C. 88 401-433, 1381-1383f. The parties have consented to the undersigned Magistrate
Judge sjurisdiction over this matter, and the case is now before the court on cross-motions for
summary judgment. Having reviewed the record and after briefing and ora argument, the caseis now
ripe for decison.

This case involves Nester’s claim for disability based on dleged back pain. Nester argues that
the case should be remanded to alow the Commissioner to consider evidence of Nester’ s successful
back surgery which occurred after the Administrative Law Judge's (“ALJ S’) decison. Since Nester's
back surgery apparently was successful, he suggests that the remand should result in aclosed period of
disability. In response, the Commissioner argues that the new evidence does not concern the relevant

time period and cannot be consdered. Further, the Commissioner argues that the ALJ s decision that



Nester’s back pain did not preclude dl substantid gainful activity was well supported in the record and
should be affirmed.

After congdering the record, briefs and ord argument of counsd, it is clear that the decision of
the Commissioner was supported by substantial evidence and should be affirmed. The record contains
substantia evidence to support the ALJ s decison that Nester’ s back pain did not functiondly preclude
al subgtantid gainful activity. The additiona evidence concerning Nester’ s subsequent treetment and
surgery does not dter thisresult. While Nester’ s later records establish that he had back surgery and
obtained a good result, this subsequent history does not compel the conclusion that the Commissioner’s
earlier disability decison was factudly unsupported or legdly erroneous. Indeed, it was neither. As
such, thereis no basisin this case to ether reverse or remand the Commissioner’ s disability
determination.

STANDARD OF REVIEW

The court’ s review islimited to a determination as to whether there is a substantia evidence to
support the Commissioner’s conclusion that plaintiff failed to meet the conditions for entitlement
established by and pursuant to the Act. If such substantid evidence exids, the find decison of the

Commissioner must be affirmed. Haysv. Sullivan; 907 F.2d 1453, 1456 (4th Cir. 1990); Laws\v.

Celebrezze, 368 F.2d 640 (4th Cir. 1966). Stated briefly, substantia evidence has been defined as
such relevant evidence, considering the record as awhole, as might be found adequate to support a

conclusion by areasonable mind. Richardson v. Perdles, 402 U.S. 389, 401 (1971).




FACTUAL AND ADMINISTRATIVE HISTORY

At thetime of the ALJ s decison, plaintiff was thirty-one years old and had a high school
education. (Transcript, hereinafter “R.” at 17, 112) Nester previoudy worked as a sheet metd
worker, a construction laborer and foreman. (R. 112, 117) While working as a congtruction foreman
on March 8, 2001, Negter, then age 29, clams he hurt his back moving azalea bushes. Plaintiff
described his pain as a sharp, stabbing pain burning into hisleft leg. (R. 182)

Shortly afterwards, plaintiff was seen in ahospita emergency room by William Refvem, M.D.,
an orthopedigt, for back strain. (R. 168-70) X-ray images taken on March 11, 2001 showed mild
disc space narrowing in plaintiff’ slower lumbar spine. An MRI taken on March 27, 2001 suggested a
small central disc herniation at L5-S1. (R. 167) Dr. Refvem prescribed pain medication, two epidural
geroid injections, and after amonth referred plaintiff to a neurosurgeon for further evauation. (R. 168-
70, 233-35, 238-39, 243-51) Initidly, Nester was excused from work for aweek, (R. 170), but that
period grew as he continued to complain of lumbar pain down hisleft leg. (R. 169)

On May 7, 2001, Nester was eva uated by a neurosurgeon, Dr. William O. Bdll. (R. 182-83)
Dr. Bdl’ sreport noted decreased lumbar lordoss, tenderness over the upper and lower lumbar spine,
gpasmsin his vertebrd areg, limited lumbar flexion and extension, and positive Sraight leg raises a 90
degrees on the left. At that time, Bell noted that he did not fed surgery would improve Nester’'s
Stuation, prescribed physica therapy, and noted areturn to work in two months. Dr. Bell noted that
Nester may need amyelogram if he was not improved in two months, and further noted that he may
need vocationd rehabilitation for job retraining. (R. 183)

Nester was evduated for physica thergpy on May 16, 2001, a which time it was noted that his
symptoms were consgstent with low back strain with left lower leg pain. (R. 229-32) The physicd
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thergpy evaduation dated that “[h]eisafar to good candidate for physicd thergpy to improve lumbar
range of motion and lower extremity strength as well as decrease pain and return patient to prior leve
of function.” (R. 230) After three treatment sessions, Nester was discharged from physical therapy
because “patient never returned for therapy.” (R. 242)

Dr. Bell again saw Nester on June 25, 2001 following amyelogram and CT scan. These tedts
did not show any anormalities or nerve root compression, and Dr. Bell suggested that his symptoms
“may be arisng out of the discs or lumbrosacrd sprain.” (R. 181) Because of Nester’s young age, Dr.
Bdl did not recommend surgery. Instead, he suggested vocationd retraining in congtruction
engineering. Dr. Bdl noted that Nester was at maximum medica improvement and rated his permanent
partid disability at 10%. (R. 181) On July 18, 2001, Dr. Bell completed a Certificate to Return to
Work or School, with the following permanent restrictions on Nester: No heights; No bending; Limited
crawling or twigting; Limited reaching or overhead work; Lifting limited to 10 Ibs,; Standing limited to
15 minutes, Sitting limited to 30 minutes; Driving limited to 15 minutes; Limited use of |eft leg. (R. 180)

On October 5, 2001, plaintiff filed an gpplication for DIB, (R. 16, 65-68), but that clam was
denied by initid determination on November 28, 2001. (R. 16) Nester gpparently abandoned that
clam, (R. 16), and returned to work from December, 2001 to April, 2002, as aforeman on a bridge
congtruction crew. Nester testified that his brother was the job superintendent, and because of that he
did not have to perform its physicd demands. Nester testified that he was terminated when it was
found out that he was not performing hisjob. (R. 320-22) The ALJconsidered thisto be an
unsuccessful work attempt, noting “[i]n view of the ultimate decisgon in this case, and giving daimant

every benefit, the underagned finds the first step of the evauation is not determinative.” (R. 20)



The record reflects no further trestment for Nester’ s back from June, 2001 until September 7,
2002. On that day, Nester was seen by a new doctor, Steven Huff, and complained of daily lumbar
pain, radiating into both legs. Asreported to him, Dr. Huff indicated that Nester’ s * disability appears
ggnificant.” (R. 198) While Dr. Huff’ s note reflects areferrd to the clinic a Wington-Sdem, nothing
appears in the record until October 31, 2002 when Nester was seen at the Twin County Hospital
Emergency Room. The ER record notes that Nester “dipped going down steps, pulled musclesin
chest, has history of degenerativedisc.” (R. 210) An x-ray of the lumbar spine taken at that time noted
“[n]o fracture, subluxation or bony destruction. . . . Moderate L5-S1 disc space narrowing and foca
L5 posteroinferior degenerative sclerosisare noted.” (R. 220) In mid-November, 2002, Nester
gppeared again a the Twin County ER complaining of moderate-severe low back pain, stating that he
could not get pain medications from adoctor. (R. 193) Nester was prescribed pain medication by the
ER physcian, but was advised that no further pain medication would be prescribed for this problem,;
“these would need to come from PCP or back specidist.” (R. 194) In early 2003, Nester appeared at
the Northern Hospital of Surry County Emergency Room complaining of atwisting injury to his knee
and back pain following afdl caused by putting hisfoot inahole. (R. 256)

On September 27, 2002, Nester again filed an gpplication for socid security benefits. (R. 70-
72, 291-95) Following an adminigtrative hearing, an ALJ determined Nester not to be disabled, (R.
16-26), and the Appeals Council denied Nester’ s request for review on June 21, 2004, (R. 6-9), giving
riseto thisapped. Nester submitted to the Appeds Council aMedica Evauation from Dr. Huff dated
November 15, 2003 which indicates that Nester is “unable’ to lift, bend, stoop or climb, but restrictions
on other activities such as Stting, sanding, walking, driving and reaching are noted as“limited.” (R.
311) Dr. Huff’sconclusion is consgtent with his notes of his limited trestment of Nester. He writes.
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“Mog of the info on thisform is subjective — | don't have the means for atrue functiond andyss” (R.
312)

After this suit was filed, Nester submitted a number of additional medica records reflecting
Nester’ s subsequent treatment. These records reflect that in an October 14, 2004 vigt, Dr. Stephen A.
Grubb of Independence, Virginia opined that Nester was a* candidate for a L 1-2 decompression,
dabilization, and fuson.” (Affidavit of Jean C. Jennings, Docket No. 17, a 14) This surgery was
performed on November 29, 2004, and Dr. Grubb’s note of February 18, 2005 reflects that
“[pllaintiff’s pre-operative pain has totdly resolved.” (1d. at 28)

ANALYSIS

. Substantial Evidence Supportsthe ALJ s|nitial Decision

The Commissioner uses afive-gep processin evauating socid security disability clams. See

20 C.F.R. § 404.1520 (2003). See dso Heckler v. Campbell, 461 U.S. 458, 460-62 (1983); Hdl v.

Harris, 658 F.2d 260, 264-65 (4" Cir. 1981). This process requires the Commissioner to consider, in
order, whether a clamant (1) isworking; (2) has a severe imparment; (3) has an imparment that meets
or equds the requirements of alisted impairment; (4) can return to his past rlevant work; and (5) if

not, whether he can perform other work. See C.F.R. § 404.1520 (2003). If the Commissioner finds
conclusvely that aclamant isor is not disabled a any point in this process, review does not proceed to
the next step. See 20 C.F.R. § 404.1520(a) (2003).

Under thisandyss, aclamant hastheinitid burden of showing that he is unable to return to his
past relevant work because of hisimpairments. Once the claimant establishes a prima fadie case of
disability, the burden shifts to the Commissoner. To satisfy this burden, the Commissoner must then
establish that the claimant has the resdud functiona capacity, condgdering the clamant’ s age, education,
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work experience and impairments, to perform dternative jobs that exist in the nationd economy. See

U.SC.A. § 423(d)(2); McLain v. Schweiker, 715 F.2d 866, 868-69 (4" Cir. 1983); Hall, 658 F.2d

at 264-65; Wilson v. Cdlifano, 617 F.2d 1050, 1053 (4" Cir. 1980).

Here, the ALJwalked through the five step andysis and found Nester not disabled. Under the
first gep, he found that Nester’ s work as a concrete foreman after his aleged onset date was merely an
unsuccessful work attempt and not substantia gainful work.> (R. 20) The ALJ aso found that Nester
satisfied the next two steps because he suffered from “ degenerative disc disease of the lumbar spine, an
imparment that is severe within the meaning of the regulations but not severe enough to meet or
medicaly equa one of theimpairmentslisted in Appendix 1, Subpart P, Regulations No. 4.” (R. 20)
Additiondly, he found that Nester cannot perform his prior relevant work but retains the resdua
functiona capacity for light work.? (R. 23) Findly, the ALJ concluded that Nester could make a
successful adjustment to work that exists in significant numbersin the national economy.® Based on
these findings, the ALJ concluded that Nester was not under a*“disability” a any time through the date
of thedecison. (R. 26)

Paintiff argues on brief that the Commissioner erred in not finding him disabled because he says

subgtantia evidence exists in the record that shows he meets the regulatory listing 1.04B in Appendix 1,

Nester claimed he was terminated because he could not perform the physica demands of the
job. (R. 20)

*The ALJfound that Nester retained the residua functiona capacity to lift, carry, or both lift
and carry 20 pounds occasionaly and 10 pounds frequently, stand or walk atotal of six hoursin an
eight hour workday, and St atota of six hoursin an eight hour workday. (R. 23)

3Examples of such jobsinclude work as a cashier (with 21,000 positions in the state), a stock
or inventory clerk (with 21,000 positionsin the state), and print press operator (with 1,400 positionsin
the state). (R. 24)



Subpart P, Regulations No. 4. Thislisting describes impairments that will qudify a clamant as disabled
because of disorders of the spine. To meet thisligting, the clamant must have adisorder of the spine,
such as degenerative disc disease, resulting in compromise of anerve root or the spina cord. 20
C.F.R. pt. 404. subpt. P, app. 1, 8 1.04. Additionaly, the clamant must meet one of three other
requirements. Id.

Here, Nester relies on the second requirement — that the claimant have “[s|pind arachnoiditis,
confirmed by an operative note or pathology report of tissue biopsy, or by appropriate medicaly
acceptable imaging, manifested by severe burning or painful dysesthesia, resulting in the need for
changes in pogition or posture more than once every 2 hours” 1d. at 1.04B. Nester assertsthat the
medical evidence in the record clearly establishes that he meets this listing because of his repesated
complaints about chronic back pain.

To meet aliging, aclamant must show that he meets dl of the criteria. Sullivan v. Zebley, 493

U.S. 521, 530 (1990). Nester, however, bases histheory on the last clause of theliting, i.e., that the
condition manifest in “severe burning or painful dysesthesa, resulting in the need for changes in position
or posture more than once every 2 hours.” 20 C.F.R. pt.404, subpt. P, app. 1, 8§ 1.04B.
Unfortunatdly, his argument ignores the first clause, which requires that the claimant produce evidence
that confirms spina arachnoiditis — a condition characterized by adhesive thickening of the arachnoid
which may cause pain or incontinence. 1d. at 8 1.00(K)(2)(a).

No evidence of spina arachnoiditis existsin the record. Plaintiff cannot cite any evidence of an
operative note, pathology report, or gppropriate medicaly acceptable imaging that confirms spina

arachnoiditis. At ora argument on April 28, 2005, Nester agreed that the record did not contain any



finding of spind arachnoiditis. Thereis, in short, no evidence that Nester met the requirements of a
listed impairment. Assuch, thisis not a Step Three case,

Asthe ALJfound that Nester could not return to his past rlevant work, (R. 23), this case turns
therefore on the familiar issue a Step Five, i.e., whether there is substantia evidence to support the
ALJ sfinding that other work existed in the national economy that plaintiff can perform. Inthisregard,
Nester argues that the AL J erred by not according appropriate weight to two hypothetical questions
addressed to the vocationa expert (“VE”) to which the VE responded that a person having those
impairments had no occupationa options. (R. 345-46) The ALJ s determination that the record did
not support the predicate for Nester’ s hypotheticals is supported by the evidence. Because the
hypothetica that the ALJ chose to accept fairly set forth al of the limitations found by the ALJ, the
vocationd expert’s testimony supports the ALJ s conclusion that plaintiff was not disabled. Walker v.
Bowen, 889 F.2d 47, 50 (4™ Cir. 1989). The ALJwas not required to consider limitations that he did
not believe was supported by the evidence.

Indeed, in this case, asthe ALJ correctly concluded, Nester’ s evidence of disability was
pa pably thin and insufficient to meet his burden. Nester sustained a back strain in 2001, fell down
some gairsin 2002 and twisted a knee while stepping in aholein 2003. CT and mydogram studies
reveded no abnormalities. Nester quit his prescribed physica thergpy in 2001 and did not seek any
medica treatment for his back between June, 2001 to September 2002. Thetiming and gapsin
Nester’ s efforts to obtain medica treatment also adversdly impacted the credibility of his complaints.
State agency medica consultants determined that Nester had the capacity to do light work, and the
ALJagreed. (R. 23). The ALJappropriately discounted Dr. Huff’ s opinion as parroting Nester’s
subjective complaints, (R.21), a point which Dr. Huff’s own November 15, 2003 Medica Evauation
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makes clear. Further, Dr. Bell rated Nester as having only a 10% permanent partial disability.
(R. 181) Findly, the ALJ properly found Nester's testimony not credible because his descriptions of
his limitations gppear incongstent and out of proportion to the documented objective medicd findingsin
therecord. (R. 22)

Paintiff dso arguesthat his case should be remanded because his set of circumstances are

“vary amila” to Milam v. Barnhart, 4:03cv25 (W.D. Va, Jan. 30, 2004). Nester contends that the

court in Milam remanded the case to the Commissioner because the ALJ did not give appropriate
weight to atreating physician’s opinion that the clamant could not work and placed too much
emphasis on the views of a date agency physcian and on the clamant’s dally activities.

This case, however, presents neither the legd or factud issuesraised in Milam In
recommending remand of the case, the magidtrate judge noted that the record before the ALJ made it
clear that plantiff suffered from a* serious back impairment that had led to surgery.” 1d. a& 2. Herein
contrast, Nester underwent surgery over eight months after the Commissioner’ s decison became find.
Further, the magigrate judge' s recommendation of aremand in Milam was based upon the Appedls
Council’ s duty to evauate evidence tendered to it and State reasons for denying review. 1d. a 5. In
this case, no evidence of Nester’ s subsequent surgery was presented to the Appeds Council, and the
two documents which were submitted, counsel’ s letter of May 7, 2004, (R. 308), and Dr. Huff's
“subjective’ medicd evaduation, (R. 311-12), hardly provide any basis upon which the Commissioner

could award benefitsin thiscase. See Wilkins v. Secretary, Dept. of Hedth & Human Servs,, 953

F.2d 93, 95-96 (4" Cir. 1991); see generdly Robertson v. Barnhart, No. 7:04cv00033 (W.D. Va,

Nov. 30, 2004) As such, the Milam opinion is not determinative of the outcome of this case.
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Given the deferentid standard of review provided under 42 U.S.C. 405(g), the court must
affirm the decison of the ALJ asthere is more than enough evidence to support the conclusion that

plaintiff was not disabled as defined under the Socid Security Act. See Rierce v. Underwood, 407

U.S. 552, 565 (1988); King v. Cdifano, 559 F.2d 597, 599 (4" Cir. 1979). Assuch, the Court will
grant the Commissioner’ s motion for summary judgment.

. Additional Evidence Presented to the Appeal’s Council After ALJ's Decision.

Paintiff has also moved to remand the case to the Commissioner for the congderation of
additional evidence. A digtrict court may remand a socid security case on the basis of newly
discovered evidence, a“sentence SX” remand, when plaintiff satisfiesfour prerequisites. 42 U.S.C.

§ 405(g); Bordersv. Heckler, 777 F.2d 954, 955 (4™ Cir. 1985). Firgt, the evidence must be “ new.”

Borders, 777 F.2d a 955 (holding “new” evidenceis “relevant to the determination of disability at the

time the gpplication wasfirg filed and not merdy cumulative’) (quoting Mitchdl v. Schweiker, 699

F.2d 185, 188 (4™ Cir. 1983)). Second, it must be material. |d. Third, there must be agood cause
for the “failure to submit the evidence when the clam was before the Secretary.” 1d. Fourth, the
clamant must make “at least a generd showing of the nature of the new evidence” 1d. (quoting King v.

Cdifano, 599 F.2d 597, 599 (4" Cir. 1979)).

Nester recognizes that the surgical evidence postdates the period consdered by the
Commissioner, but argues nonetheless that the surgica evidence and the successful result obtained by
Nester proves that he had a serious, disabling back condition prior to the surgery. The mere fact that
Nester had back surgery and felt better eight months after the ALJ s decision does not mean that the
ALJ s decison was ether unsupported or flawed. The medicd records reflect a diagnoss of lower
back strain, which now appear to be resolved following the 2004 surgery. While no one disputes that
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Nester had pain associated with this strain, the pertinent issue is not whether he had a strained back or
had surgery. Rather the appropriate inquiry is whether Nester’ s back pain was such that it precluded
any substantia gainful activity. After carefully scrutinizing the record, the ALJ concluded that Nester
retained the resdua functiond capacity to do certain work, that conclusion isamply borne out in the
record. Given the record in this case before the ALJ, the evidence clearly supports afinding of no
disshility.

CONCLUSION

For the reasons outlined above, by accompanying Order, defendant’ s motion for summary
judgment is granted.

The Clerk of the Court hereby is directed to send a certified copy of this Memorandum
Opinion to dl counsd of record.

Enter this 6™ day of May, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge
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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

GREGORY C. NESTER,

Plaintiff
V. Civil Action No. 7:04cv357
JO ANNE B. BARNHART,
COMMISSIONER OF SOCIAL SECURITY

By: Michad F. Urbanski
United States M agistrate Judge
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Defendant

FINAL JUDGMENT AND ORDER

For reasons stated in a Memorandum Opinion filed this day, summary judgment is hereby
entered for the defendant and it is so
ORDERED.
The Clerk is directed to send certified copies of this Judgment and Order to dl counsel of
record.

Enter this 6™ day of May, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge
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