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MEMORANDUM OPINION

Raintiff Brent M. Jarrdls (“ Jarrells’) brought this action pursuant to 42 U.S.C. § 405(g) for
review of thefina decison of the Commissioner of Socid Security denying his daim for disability
insurance benefits (“DIB”) and Socid Security Income (“SSI”) under Title [l and XIV of the Socid
Security Act, 42 U.S.C. 88 401-433, 1381-1383f.

Thethrugt of plaintiff’s argument is that the Commissioner disregarded the opinion of plaintiff’s
tregting physician that plaintiff required certain job limitations which would render him unable to work.
The Commissioner responds by stating that the treeting physician’s opinion that plaintiff’s back pain
was disabling was not supported by objective evidence. Additiondly, plaintiff contends that the
adminidrative law judge (“ALJ’) erred by subgtituting his judgment for that of amedica professiona
and should have instead gppointed a consultative evauator to inquire further into plaintiff’s menta
condition. Plantiff aso objectsto the ALJ s consderation of hisdaily activities and seeks to submit
evidence of apsychologica report dated more than eighteen months after the ALJ initialy decided this

case.



Having reviewed the record and after briefing and ord argument, it is recommended that the
Commissioner’s motion for summary judgment be granted as the Commissoner’ s decison is supported
by substantia evidence and proper under the law.

STANDARD OF REVIEW

The court’sreview is limited to a determination as to whether there is a substantial evidence to
support the Commissioner’s conclusion that plaintiff failed to meet the conditions for entitlement
established by and pursuant to the Act. If such substantid evidence exids, the find decison of the
Commissioner must be affirmed. Haysv. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990); Lawsv.
Celebrezze, 368 F.2d 640 (4th Cir. 1966). Stated briefly, substantia evidence has been defined as
such relevant evidence, considering the record as awhole, as might be found adequate to support a

conclusion by areasonable mind. Richardson v. Perdes, 402 U.S. 389, 401 (1971).

FACTUAL AND ADMINISTRATIVE HISTORY

At thetime of the ALJ sdecison, plaintiff was forty-two years of age, had limited education,
and past work experience as a landscaper, laborer, and dryer operator. (Transcript, hereinafter “R.”,
at 67) On November 26, 2001, plaintiff filed applications for DIB and SSI. (R. 52-54, 224-28) Both
clamswere denied initidly and on recongderation, and arequest for a hearing wasfiled. (R. 30-32,
37-40. 234-35) Following a hearing at which plaintiff testified, on March 13, 2003, an ALJissued a
decison denying disgbility. (R. 14-25) Following the Appeds Council’ s denid of plaintiff’s request for
review, plaintiff filed this suit seeking review of the Agency’s decison under 42 U.S.C. 88 405(g) and

1383(c)(3).



Pantiff dleges disability beginning on November 15, 2001 due to low back pain arisng out of
an injury occurring approximately twenty years before. (R. 52, 66, 137) The record, however,
documents very little medical trestment during the relevant period of November 15, 2001, the dleged
onset date, and March 13, 2003, the date of the ALJ s decision.

Paintiff was first seen by Linda Cheek, M.D., in October, 2000, and first complained of back
pan. (R.120-21, 175-84) Most of the office notes from Dr. Cheek appear to have been generated by
afamily nurse practitioner (“FNP’), Dennis Cotellese. An MRI taken on April 19, 2001 showed
degenerative disc disease a L4-5 with bulging disc, but no focal herniation or spind stenosis. (R. 130)
On physica examination, plaintiff had pain and spasm with papation of the lumbar area during severd
2001 vists. (R. 120, 121, 122) FNP Cotellese referred plaintiff to a chiropractor for treatment in
November, 2001. (R. 134) The chiropractor completed an abbreviated Disability Certificate on
November 28, 2001 indicating that Jarrells was totally incapacitated. (R. 136) Later, on March 5,
2002, the chiropractor reported that treatments were effective, a least temporarily, but cautioned that
plantiff may have problemsin the future. (R. 135)

Conggtently, plaintiff reported to FNP Cotdlese in December 2001 that, dthough he had
continued back pain, his chiropractic treatment “helped agreat ded.” (R. 120) Plaintiff dso sated that
he now was able to stand up sraight and did not limp. (R. 120) Plaintiff’s gait and station were
improved. (R. 120) In February 2002, plaintiff’s back pain remained unchanged. (R. 184) Atthe
next vistin April 2002, plaintiff reported that his back pain was somewhat controlled through the use of

Lortab medication. (R. 183) In May and July 2002, plaintiff complained of worsening back pain, but



the records do not document objective medica findings to support his claims of increased pain. (R.
181-82)

Paintiff dso clams disability due to nervousness. (R. 248) While the record demondrates a
history of psychiatric hospitaizations and outpatient trestment, al of this treatment predated the aleged
onset. (R. 112-19) Inthisregard, the most recent treatment records available to the ALJ, from Hal
Gillespie, M.D. in January, 2001, indicate that plaintiff was working regularly, doing well overdl, with
good concentration. (R. 117) Additiondly, plaintiff was reportedly staying off of cohol and his
overal mental status was described as stable, with fairly good mood and affect. (R. 117) Following his
vigt to Dr. Gillespie in January 2001, plaintiff complained of depresson to FNP Cotellese only
gporadicaly. (R. 121, 182) Rather than suggest any menta impairment, FNP Cotellese’ s examination
notes consstently reflect that plaintiff’s menta status was norma and that no depression, anxiety, or
agitation was noted. (R. 120-21, 180-84)

On June 12, 2004, Edward Hunter, M.D., a Virginia Department of Rehabilitative Services
physician, performed a consultative examination of plantiff. (R. 137-43) On physicad examination, Dr.
Hunter notes that plaintiff’s gait was alittle antalgic secondary to low back discomfort, but he did not
use an assgtive device. (R. 137) Pantiff’ s reflexes were two plus bilaterdly, strength was three to
four/five on the left and five/five on the right, and sensation was intact. (R. 137) Dr. Hunter opined that
plaintiff would experience some limitationsin his ability to perform extended periods of cregping,
crawling, dimbing, sooping, bending or lifting, carrying or handling heavier objects, or Stting, Sanding,

or walking for long periods and distances. (R. 140) Regarding menta capacity, Dr. Hunter notes that



plaintiff had no limitationsin his capacity for undersanding, memory, sustained concentration and
persstence, social interaction or adaptation. (R. 140)

State agency physicians completed residua functiona capacity (“RFC”) assessmentsin
February and July 2002. (R. 144-56) After reviewing the evidence of record, the Sate agency
physicians opined that plaintiff had the resdud functiond capacity for light exertiona work. (R. 144-
52) The physicians aso opined that plaintiff’s affective disorder and anxiety-related disorder was not a
ggnificant to moderate limitation in his ability to perform menta activities. (R. 153-71)

On December 13, 2002, Dr. Cheek completed a physica resdua functional capacity
questionnaire. (R. 176-79) On thisform, Dr. Cheek reported that plaintiff had consstent pain
averaging eight to nine/ten on medication, precipitated by activities of waking, stting, and dleviated
after lying down for five to ten minutes. (R. 176) Dr. Cheek opined that plaintiff could occasondly lift
ten pounds, St and stand/wak less than two hours, totd, or ten minutes a atime; he must wak around
every thirty minutes for ten minutes at atime; and needs to be able to shift pogtions from gtting to
ganding/walking at will; and requires three to four fifteen-minute bresks during the workday. (R. 177-
78) Rantiff had no limitation on reaching, handling, and fingering, and stated that plaintiff could crouch
five percent of the time and never stoop. (R. 178) The RFC form completed by Dr. Cheek indicated
that while plaintiff experienced depression and anxiety, no emotiona factors contributed to the severity
of plantiff’s symptoms and functiond limitations. (R. 176)

At the adminigtrative hearing, the ALJ asked a vocationa expert (“VE”) to consder an
individud of plaintiff’s age, education, and work history. (R. 266) The ALJasked the VE whether

work exiged in the national economy for such an individua with the RFC for light work activity that



dlowshimto sit and stand & will. (R. 266) Additiondly, the hypothetica individua has additiona
nonexertiond limitations slemming from his reactive depresson and pain that precluded more than
ample, repetitive tasks. (R. 268-69) The VE testified that such an individua could perform the jobs of
office/clerical worker, ticket collector, telephone solicitor, information clerk, file clerk, cashier, office
machine operator, parking lot attendant, and watch guard, of which thousands of jobs exist inthe
national economy. (R. 268-69)

ANALYSIS

A. The ALJ Acted Properly in Not According the Opinion of Dr. Cheek
Controlling Weight

Paintiff’sfirst contention is that the ALJ erred in not according the opinion of Dr. Cheek
contralling weight, particularly as concerns plaintiff’s physical satus. Plantiff contends that when the
limitations included in Dr. Cheek’ s opinion were placed before the VE in the form of a hypothetical
question, the VE responded that there would be no jobs that a person in plaintiff’s position could
perform. (R. 272-73) At the hearing, the VE dated that if plaintiff’ s testimony asto his complaints
were accepted as being generally credible, the jobs cited by the VE would be diminated. (R. 270)

Although 20 C.F.R. § 404.1527 dictates that the opinions of atregting physician are generaly
entitled to more weight than those of a non-treating physician, the regulations do not require the ALJ to
accept such opinionsin every stuation. For instance, the ALJis not required to accept the opinions of
atreating physician when the physician opines on an issue reserved for the Commissioner, see 20
C.F.R. § 404.1527(e), or when that opinion isinconsstent with other evidence or is not well-

supported. See 20 C.F.R. 88 404.1527(d)(3), (d)(4); 416.927(d)(3), (d)(4). The regulations provide



that atreating physician’s opinion is entitled to controlling weight only whereiit is well-supported by
medically acceptable clinical and laboratory diagnostic techniques and is not inconsistent with the other
ubstantia evidencein the record. See Craig v. Chater, 76 F.3d 585, 590 (4th Cir. 1996); 20 C.F.R.
88 404.1527(d)(2), 404.927(d)(2).

As noted by the ALJ, there are virtudly no findings based on clinically-acceptable |aboratory
and diagnostic findings to support Dr. Cheek’ s opinion of total disability. (R. 22) An MRI showed
degenerative disc disease a L4-5 with bulging disc, but no focal herniation or spind stenosis. (R. 130)
After one month of trestment by a chiropractor, plaintiff reported an improvement in his medicd
condition. (R. 120) Pantiff was ableto sand up sraight and did not limp. (R. 120) Haintiff’s gait
and gtation were improved. (R. 120) In February 2002, plaintiff’s back pain remained unchanged; a
his next vigt in April 2002, plaintiff reported that his back pain was somewhat controlled with Lortab.
(R. 183-4) Itisclear from the case law that where conditions are treatable through the use of

medication, parties cannot receive disability benefits. See Houston v. Sec'y of Hedlth & Human

Servs,, 736 F.2d 365, 367 (6th Cir. 1984); Schmidt v. Barnhart, 2005 U.S. App. LEXIS 674 at

**19-20 (7th Cir. Jan. 14, 2005); Roth v. Shdlda, 45 F.3d 279, 282 (8th Cir. 1995) (“If an
imparment can be controlled by treatment or medication, it cannot be considered disabling.”) Although
in May and July 2002 plaintiff complained of worsening back pain, the records do not document
objective medica findings. (R. 181-82)

Dr. Cheek’s December, 2002 opinion asto Jarrells residud functiona capacity is substantidly
more restrictive than called for by her own medica records and treatment. Dr. Cheek’ s records

indicate that she first saw Jarrells on October 4, 2000 complaining of vird symptoms, and first



complained of lower back pain on April 9, 2001. At that time, Jarrells reported that he “hurt [his] back
five weeks ago doing landscaping work with railroad ties” (R. 124) Following medication, Jarrdls
reported three days later that the “painis better.” (R. 123) An MRI taken aweek later reveded
moderate degenerative disc disease at the L4-5 leve, without focal disc herniation or spind stenosis.
(R. 130) InMay, 2001, Jarrels reported to Dr. Cheek’ s nurse practitioner, FNP Cotellese, that his
back pain was worse in the morning and when he drove home from work and that he “does not notice
it most of thetimewhileat work.” (R. 127) Jarelswasreferred to Dr. Wilson for back pain, but the
record does not indicate that he ever followed up on the gppointment scheduled in June, 2001. (R.
127-28) The next reference to Jarrells back in the medical records refersto his request for refills of
some medication in September, 2001, at which time he reported that he “now has [a] landscaping
business [and] hasto use 3 Lortabs/day sometime.” (R. 123)

Jarrells was seen by FNP Cotellese in November and December, 2001. On November 16,
2001, Jarrells reported that his back pain was worse for the last 1-2 weeks and heis “[c]ontinuing to
work a landscaping in a2 man company.” (R. 121) On physica examination, FNP Cotellese noted
“pain and spasm with papation of lumbar area” (R. 121) While counsd for Jarrells emphasizes this
finding in the chart notes, no suggestion appears in any treatment record authored by ether Dr. Cheeks
or FNP Cotellese that Jarrells stop working in his landscaping business. Rather, the notes reflect
recognition by the medica personnd both of Jarrells complaints of low back pain and his continued
landscaping work. 1t is gpparent that at the time of their treatment of Jarrells, neither Dr. Cheek nor
FNP Cotellese fdt that his condition warranted a recommendation that he cease doing landscaping

business, as nothing of the sort gppearsin their notes. At the same time, FNP Cotdlese’ s chart notes



consstently reflect norma mental status, including “no depression, anxiety or agitation.” (R. 120-21,
184)

FNP Cotellese referred Jarrells to Dr. Deutsch, a chiropractor, whose treatment provided
Jarrellswith some measure of relief. FNP Cotellese' s chart note of December 27, 2001 noted that
Jarrells lumbar back condition had “improved” with the chiropractic trestment. The notes provide that
Jarrells reported “ continued back pain. Went to chiropractor and states that helped a great deal. Now
able to stand straight and does not limp.” (R. 120) FNP Cotdlese' s note of February 2002 reflects
that his*“[b]ack pain remains unchanged from previousvists” (R. 184) Two monthslater, Jardls
reported that his continued back pain was “somewnhat controlled by Lortab” and that he had increased
function. (R. 183) In contrast, in May and July, 2002, Jarrells reported that his back pain was worse,
(R. 181-82), but no such complaints were made during a September visit to have his blood pressure
monitored. (R. 180) Further, an x-ray taken on June 11, 2002 reveded only “mild degenerative
change of the lower lumbar spine” (R. 143)

It isdifficult, if not impossible, to square this summary of the medica records with Dr. Cheek’s
resdua functiona capacity questionnaire filled out in December 13, 2002. None of the medicd
records suggest or recommend any limitation in Jarrdls activities, including any limitation on his
landscaping activity, yet Jarrdls argues that the RFC questionnaire establishes that heis unable to
engage in any subgtantia gainful activity. Asis apparent from careful examination of the medica
records, the ALJ s skeptical consderation of Dr. Cheek’s RFC questionnaire isfully justified. Under
these circumstances, the ALJ s decision not to accord controlling weight to Dr. Cheek’s RFC

assessment was amply supported in the record and consstent with gpplicable law.



Further, none of the other physicians who examined plaintiff could find abasisfor his perastent
complaints. (R. 22) Dr. Hunter, one of the consultative examiners, notes that plantiff’ s gait was alittle
antagic secondary to low-back discomfort, but that plaintiff did not use an assstive device. (R. 137)
Paintiff’s reflexes were good and his sensation was intact. (R. 137) Based upon objective evidence,
Dr. Hunter opined that plaintiff could experience some limitations in his ability to perform extended
periods of cregping, crawling, climbing, stooping, bending or lifting, carrying or handling heavier
objects, or gtting, standing, or walking for long periods or distances, but was not disabled. (R. 140)
Moreover, after reviewing the evidence of record, the state agency physicians opined that plaintiff had
the residual functional capacity for light exertiond work. (R. 144-52) Because Dr. Cheek's
assessment was unsupported by her own trestment notes and conflicted with that of Dr. Hunter’'s
assessment — which was supported by objective evidence — the ALJ did not err in not according her
opinion great weight. See 20 C.F.R. 88 404.1527, 416.927.

Paintiff contends that as the ALJ has an obligation under 20 C.F.R. § 404.1512(e) to recontact
tregting physicians if the evidence received from them contains a conflict or ambiguity. Thisassertionis
incorrect. That regulation only requires the Commissoner to recontact a tregting physician when “the
evidence we receive from your tregting physician . . . isinadequate for us to determine whether you are
disabled.” The extendgve medica records in this case clearly provide an adequate basis for the
Commissioner’ s determination that Jarrdllsis not disabled. By this argument, Jarrells seeks to require
the Commissioner to recontact medica sources where the plaintiff offers adisability opinion whichis
not supported by the medical records. The Commissioner is not required to give tresting medical

sources a second opportunity to backfill an unsubstantiated disability opinion smply because the ALJ

10



findsit to be unsupported. To do s, in effect, would be tantamount to shifting the burden to the
Commissioner to prove non-disability. Here, the decison of the ALJ regarding plaintiff’s physicad
capacity was supported by adequate and substantid medical evidence, including afull review of Dr.
Cheek’ s own office records, and the ALJ was not required to recontact Dr. Cheek smply because her
RFC opinion was not supported by those records.

B. The ALJ Acted Properly in Analyzing Plaintiff’s Purported Mental Impairment

Pantiff contends that because the record reflects adiagnosis of amenta impairment (as
demondrated through plaintiff’s prior medica history illustrating repeated psychiatric hogpitdizations),
the Commissioner erred in not referring plaintiff for a consultative examination. The regulations
authorize, but do not mandate, that an AL J obtain a consultative evauation where trestment records are
not available or areinconsstent. 20 C.F.R. 88 404.1512(f), 416.1512(f).

In not requiring a consultative psychologica examination, the ALJ determined that no
clarification to the record was needed. This record contains virtualy no evidence to suggest that
plaintiff’s psychologica condition, either done or in conjunction with his physicd allments, was
disabling. The record indicates that plaintiff last was seen by a menta hedth provider in January 2001,
ten months prior to his aleged onset date of disability. (R. 112-19). These notes of Dr. Gillespie
indicate that plaintiff was working regularly, doing well overdl, with good concentration, varied
gppearance, and fairly good mood and affect. (R. 117) During the revant period, plaintiff made only
sporadic complaints of depression, (R. 121, 182), and mentd satus examinations regularly reveded no
evidence of depression, anxiety, or agitation. (R. 120-21, 180-84) Even Dr. Cheek’sRFC

assessment denies that emotiona factors contribute to the severity of Jarrells symptoms and functiona

11



limitations. (R. 176) Further, based upon his examination, Dr. Hunter opined that plaintiff had no
limitations in his capacity for understanding, memory, sustained concentration and persistence, socid
interaction or adaptation. (R. 140) Dr. Hunter’s assessment was supported by the position of the Sate
agency physicians who stated that plaintiff’s affective disorder and anxiety-related disorder posed no
ggnificant limitation to moderate limitation in plantiff’ s ability to perform mentd activities. (R. 153-71)

Paintiff particularly objects to one portion of the ALJ s opinion where the ALJ, in the context
of adiscusson of plantiff’ sdally activities, comments on plaintiff’ s gpparent lack of motivation. See (R.
21-22) (*[T]he conclusion is inescapable that the clamant is lacking in real motivation and has no
incentive to work. Consequently, his complaints are not found to be fully persuasive and have been
given littleweight.”) Inthisregard, Jarrells argues that the ALJ improperly subgtituted his judgment for
that of the treating physician, and should have requested a consultative psychologica examination.
Jarrdlls argument iswrong for two reasons. Firgt, Jarrdlls takes this portion of the ALJ s decison out
of context. That portion of the ALJ s opinion plainly concerns the credibility of hiscomplaintsand is
not, as Jarrells suggests, alay opinion asto his mental status. Second, the Commissoner acted
appropriatey in assessing the credibility of Jarrells claim of tota disability by consdering his statement
of dally activities. See 20 C.F.R. § 404.1529(c)(3); Socid Security Ruling 96-7p. It isthe duty of the
ALJ, and not the courts, to make findings of fact and credibility determinations and to resolve conflicts
inthe evidence. See, eq., Haysv. Sullivan, 907 F.2d 1453, 1456 (4™ Cir. 1990).

Given the evidence dready present in the record, it is clear that there was substantia evidence

upon which the ALJ could make a determination asto Jarrdls menta status, and as such, referring

12



plaintiff for a consultative psychologica examination was neither necessary nor appropriate. Thereis
substantia support for the Commissioner’ s finding that plaintiff’s menta condition was not disabling.

C. The ALJ Acted Properly in Consdering Plaintiff’s Daily Activitiesin Reaching
His Decision

Faintiff aso digputes the ALJ s condderation of hisdaily activitiesin denying hiscdam. Whilea

clamant’ s ability to participate in limited household chores, in and of itself, does not prove that he has

the ability to perform subgtantid gainful activity, see Peterman v. Chater, 956 F. Supp. 45, 54 (D.
Mass. 1997), the ALJis dlowed to consider these activities among other factors. 20 C.F.R.
§404.1529(c)(3). Here, among other things, the ALJ noted that plaintiff took care of his eight year-old
daughter, took short car rides, walked around his neighborhood, prepared occasional medls, kept his
room clean, accompanied his girlfriend while she shopped, enjoyed drawing, woodburning,
photography, reading, watching movies and television for ten to twelve hours a day, visting friends and
talking on the telephone, and other pleasurable and leisure activities. (R. 21) Plaintiff notes that the
AL Jfalled to examine the pace and exertion leve a which these activities were performed, and instead
determined only that plaintiff’s complaints were not persuasivein light of hisdaily activities. (R. 21)
Additiondly, plaintiff contends that considering these activitieswas error in light of 20 CF.R. §
404.1572 which gates that the Socid Security Adminigtration will not generally consider activities such
astaking care of onesdlf, household tasks, hobbies, thergpy, school attendance, club activities, or social
programs to be “ subgtantia gainful activity.”

As congdered by the ALJ, the issue is not whether these activities of themselves condtitute

subgtantid gainful activity. Rather, theissue iswhether Jarrdls complaints of pain are credible in light

13



of hisdally activities. The ALJ gppropriatdly conddered Jardls daly activitiesin assessng his
complaints of pain. See 20 C.F.R. § 404.1529(c); Socid Security Ruling 96-7p. The ALJdid not
subgtitute his judgment on aclinica point for that of amedicd professond. Rather, the ALJ
gopropriatdy cataloged Jarrells dally activities and evduated his clam of totd disgbility in ther light.
As such, based on the materids aready present in the record, the court must grant defendant’ s motion
for summary judgment asthe ALJ s determination that plaintiff was capable of light work with

limitations was supported by substantia evidence.

D. The Additional Evidence Presented to the Appeal’s Council after ALJ's
Decision IsIrrelevant to the Time Period in Question.

Finaly, plaintiff has moved to remand the case to the Commissioner for the consideration of
new evidence. A digtrict court may remand asocia security case on the basis of newly discovered

evidence, a“sentence Sx” remand, when plaintiff satisfies four prerequisites. 42 U.S.C. § 405(q);

Bordersv. Heckler, 777 F.2d 954, 955 (4" Cir. 1985). Firg, the evidence must be “new.” Borders,
777 F.2d a 955 (holding “new” evidenceis*‘relevant to the determination of disability at the timethe

goplication wasfird filed and not merely cumulative™) (quoting Mitchell v. Schweiker, 699 F.2d 185,

188 (4™ Cir. 1983)). Second, it must be materia. Id. Third, there must be good cause for the “failure
to submit the evidence when the claim was before the Secretary.” 1d. Fourth, the clamant must make

“‘a least agenerd showing of the nature of the new evidence.” 1d. (quoting King v. Cdifano, 599

F.2d 597, 599 (4" Cir. 1979)).
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The new evidence presented in this case congsts of areport of apsychologica examination of
plaintiff performed on November 23, 2004 by Cathye Griffin Betzel, Psy.D. Much of the report
conggts of information such as plantiff’ s family higtory, living Stuation, psychologica hisory and include
summaries of some new psychologicd testing. Thistesting indicates that plaintiff is*“experiencing
moderate to severe distress characterized by worry, tenson, agitation, and depressed mood.” 1d. at 5.
Betzd diagnoses plaintiff as suffering from mgor depression and dcohol dependance and finds that he
had a GAF of 50. Id.

Applying the Borders criteria, it is gpparent that this materid isnew. Thissad, the materid

does not appear to be materia because it does not relate to the time period at issue. For the purposes
of this decision, the period at issue is between November 15, 2001, the dleged onset date of disability,
and March 13, 2003, the date of the ALJ s decision. The report plaintiff seeks to have admitted as new
evidence was generated more than eighteen months after the close of this period. Asit does not relate
to the time period a issue, there is no reasonable chance that it would change the outcome of the ALJ s
decison. Pantiff’'scam for benefitsin this case became closed as of the date of the ALJ s decison.
See 42 U.S.C. §423(b); 20 C.F.R. 88 404.620; 416.330. Plaintiff has, however, made a showing of
good cause for hisfailure to submit this evidence; as the testing had not yet occurred at the time of the
ALJ s decison, there was no way for plaintiff to submit it. Because the evidence does not necessarily
relate to the time period at issue for this decison, the court finds that it would be improper to remand
this new information to the Commissioner for its consderation. This materia could, however, form the

bass for anew gpplication.
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Given the deferentid standard of review provided under 42 U.S.C. § 405(g), the court must
affirm the decison of the ALJ asthereis substantia evidence to support the conclusion that plaintiff was

not disabled as defined under the Socid Security Act. See Pierce v. Underwood, 407 U.S. 552, 565

(1988); King v. Cdifano, 559 F.2d 597, 599 (4th Cir. 1979). Assuch, it isthe recommendation of the

undersigned that defendant’s motion for summary judgment be granted.

CONCLUSION

For the reasons outlined above, in an accompanying Order entered into this day, defendant’s
moation for summary judgment will be granted.

The Clerk of the Court hereby is directed to send a certified copy of this Report and
Recommendation to plaintiff and adl counsd of record.

Enter this 26™ day of April, 2005.

/9 Michad F. Urbanski
United States Magidtrate Judge
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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

BRENT M. JARRELLS,
Plaintiff,

V. Case No. 7:04-CVv-00411

JO ANNE B. BARNHART,

COMMISSIONER OF SOCIAL SECURITY,
Defendant.

By: Michad F. UrbansKi
United States M agistrate Judge
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FINAL JUDGMENT AND ORDER

For reasons stated in a Memorandum Opinion filed this day, summary judgment is hereby
entered for the defendant and it is o
ORDERED.
The Clerk is directed to send certified copies of this Judgment and Order to dl counsd of
record.

Enter this 26™ day of April, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge



