INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

DONELL J. BLOUNT, SR., )
Plaintiff, )
)
V. ) Case No. 7:04-CV-00429
)
GENE JOHNSON, et al., ) By: Michad F. Urbanski
Defendants. ) United States M agistrate Judge

REPORT AND RECOMMENDATION

Haintiff Dondl J. Blount, aVirginiainmeate proceeding pro se, hasfiled acivil rights action
pursuant to 42 U.S.C. § 1983, with jurisdiction vested under 28 U.S.C. 8 1343. Blount is currently an
inmate housed in the Virginia Department of Corrections system at Red Onion State Prison (* Red
Onion”). This matter is before the court on a mation for summary judgment filed by defendants Officer
J. FHeming, Officer H. Grear, D. Mills, Officer R. Sutherland, and Officer T. Vanover. Docket No. 18.
Defendants dlege that plaintiff has failed to exhaust his administrative remedies regarding the two
remaining clamsin his complaint concerning an aleged assault and denid of a common fare diet.

The court held an evidentiary hearing on the issue of exhaudtion, a which plaintiff contended
that he attempted to file informa complaints, grievances, and adminisrative gppeds regarding his
clams. Therecord is undisputed that Blount filed informa complaints about his aleged assault, and that
these were received by Red Onion’singtitutiond investigator. However, Blount provides no evidence
to support his clams that he filed aforma grievance or gppeded the prison officids non-response to
hisinforma complaints regarding thisclam. Asto hiscommon fare diet clam, a disputed issue of

materia fact exigts as to whether Blount adminigratively exhaugted thisclam. Assuch, it isthe



recommendation of the undersigned that defendants motion for summary judgment be denied regarding
plantiff’s common fare diet claim and that it be granted regarding his excessve force clam.
I

In a December 16, 2004 Memorandum Opinion, the court determined that two of plaintiff’s
five origind dams should be dismissed. Blount himsdlf dismissed another of hisfive origind dams
Two damsremain in thelawsuit. Inthefirg cam, plantiff dleges that defendants J. Fleming, Vanover,
Sutherland, and Greer assaulted him. In the second claim, plaintiff alegesthat defendant Mills has
refused to dlow plantiff to have areigioudy-mandated common fare diet even though other prison
officias have gpproved it for him.

Defendants mation for summary judgment contends thet plaintiff has failed to exhaudt his
adminigtrative remedies regarding his two remaining dams. In support of their motion for summary
judgment, defendants attach an affidavit by R. Mullins, grievance coordinator a Red Onion. Mullins
providesin her affidavit thet she is generdly aware of Blount’ s dlegationsin thislawsuit. Mullins Aff.
3. She providesthat Red Onion

[i(Jnmates are oriented to the Inmate Grievance Procedure when they
are received into the Department of Corrections. Grievances are to be
filed within 30 calendar days from the date of the occurrence or
incident. Prior to submitting a grievance, the inmate must demondrate
that he or she has made a good faith effort to informaly resolve his or
her complaint. Thismay be accomplished by submitting an informa
complaint form to the appropriate Department Head. The criteriafor
acceptance of aregular grievance are st forth in Divison Operating
Procedure (DOP) 866, Inmate Grievance Procedure, and are aso
explained on the back of the regular grievance form. If the inmate

meets the criteria for acceptance, the grievanceislogged in and a
receipt isissued to the inmate.



1d. 14. Mullinsfurther statesthat if the regular grievance does not meet the criteriafor acceptance, it is
returned to the inmate within two working days. 1d. 115. The grievance coordinator completesthe
intake section on the back of the regular grievance form, explaining why the grievance was not
accepted. 1d. Theinmate then has the opportunity to resubmit the grievance after complying with the
criteriafor acceptance. 1d.

Mullins states that prison procedures dictate that review of the grievance coordinator’ s decison
occurs anumber of levels. Id. 6. “Leve | review” is conducted by the warden or superintendent of
the facility wheretheinmateislocated. 1d. If theinmateis not satisfied with the responseto the Leve |
decision, theinmate may then conduct a“Levd 11" review to other VDOC officids located outside of
the prison. Id. Following thisleve of review, thereisdso a“Leve 11" review to the Director or the
Deputy Director of the VDOC. |d.

Three witnesses testified a the evidentiary hearing. RevaMullins, grievance coordinator a Red
Onion State Prison, and Donna Munsey, regiond inmate ombudsman at the Roanoke Regiona Office
of the Department of Corrections, testified in support of the motion for summary judgment. Plaintiff
Blount testified in opposition.

Mullins testified thet her recordsindicated that plaintiff had not fulfilled the grievance
requirements as to either clam. Asto the assault clam, Mullins Sates that her office has no record of
aninforma complaint or grievance. On cross-examination, however, Mullins conceded that three of
Blount’ s exhibits, 3, 4 and 5, were informa complaints lodged by Blount on the assault charge, and that
these exhibits bore officid Red Onion stamps and the handwriting and signature of Red Onion

Ingtitutiond Investigator C.E. Yates. Nevertheless, Mullins maintained that despite these documents,



her affidavit was correct. Mullins stated that while Blount gppeared to have lodged informa complaints
with the inditutiond investigator, her office fill had no record of an informa complaint or grievance by
Blount asto hisdamed assault. In any event, Mullinsingsted that there is no indication in prison
records that plaintiff had ever filed any formal grievance regarding his assault clam. On the common
fare diet dam, Mullins likewise testified that her office had no record of any grievance being filed.
Munsgy, the regiond inmate ombudsman, testified her office had no record of any apped filed by
Blount regarding the aleged assault or the denid of acommon fare diet.

Blount testified that he filed adminigrative or informa complaints and/or grievances regarding
both of his clams and attempted to exhaust his administrative remedies prior to filing suit, but had been
frugtrated in his efforts because Red Onion officials would not respond. Asto the assault claim, plaintiff
produced copies of three informa complaints regarding the dleged assault. See Docket No. 28,
Exhibits 3, 4, and 5. Exhibit 3isan informa complaint signed as received by Investigator Y ates of Red
Onion. The documents labeled Exhibits 4 and 5 are dso informa complaints signed as received by
Investigator Yates. Plantiff testified that he recelved no response to these informa complaints, so he
attempted to file a grievance with the regiond ombudsman.

Regarding his common fare clam, plaintiff likewise tedtified thet he followed the grievance
process.t Plaintiff offered Exhibits 7 - 10 to demongtrate exhaugtion of thisdaim. Exhibit 7 is arequest
for common fare diet, Exhibit 8 is an adminidrative record of adenid of plantiff’ s request for common

fare diet and Exhibit 9 is a grievance form protesting the denid of common fare diet, dbet not sgned

'Paintiff and Mullins agreed that no informa complaint was necessary regarding the common
fare diet dam as there had been some adminigrative action regarding it.
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by prison authorities. Exhibit 10 is aletter from plaintiff to the regiond ombudsman dated June 16,
2004 protesting that one of his grievances had not been handled properly by prison officids. Mullins
indicated that her office had no record that plaintiff had ever submitted Exhibit 9 or 10. Mullins
acknowledged that Exhibit 9 was a grievance form related to the common fare diet, but she testified
that it was not Signed, dated, or stamped per the procedure in her office. Similarly, Mullins indicated
that the back of the form was marked with a circle which was not the practice in her office.

While normally the evidence provided by Mullins would be sufficient to establish that no
grievance was submitted on the diet dlam, plaintiff presented some puzzling evidence a the evidentiary
hearing. For instance, Exhibit 9 has two curious sets of markson it in red pen: acircle around
plaintiff’s building and room number on the front of the document, and a check and acircle around
information on the back of the document indicating that plaintiff did not file an informd grievance
regarding the matter prior to filing his complaint. Plaintiff indicates that prisoners a Red Onion are not
alowed to have red pens, and that these markings indicate that he attempted to file the grievance and
that someone in the prison adminigration saw and wrote on the form. Paintiff stated, and Mullins
agreed, that had plantiff filed a grievance regarding the denid of common fare diet, he would have done
al that he needed to do at the prison level to exhaust his adminigtrative procedures, and that, as such,
the notation circled on the back was not correct.

At the evidentiary hearing, plaintiff dso stated that some of the materids necessary for him to
prosecute his claim were confiscated by Red Onion authorities as contraband that belonged to other

inmates. The court has conducted an in camera review of the documents that were confiscated from



plaintiff, and finds that no documents in the set would help him prove his daims? Having done so, none
of theseitems are at dl relevant to any issue present in this case.

Following the evidentiary hearing, both parties submitted additiona documents for
consderation on summary judgment. First, Blount filed the originds of the ten exhibits he introduced at
the hearing, some of which contained certain notationsin red ink. See Docket No. 28. Second,
defendants countered with an affidavit from Sgt. T. Adams, ingtitutiond investigator at Red Onion State
Prison, indicating that while red pens are indeed contraband ingde the prison and that he could not say
that Blount has ever been found with one, colored ink pens and the like are removed from inmates
“literally on adally bass” Docket No. 30, Adams Aff. a 4. Adams affidavit dso indicatesthat it is
possible that Blount may have sent a document outside the prison which could have been marked in red
and returned to him. 1d. & 5. Blount disputes these possible scenarios for red ink in a counteraffidavit
filed a Docket No. 32. Findly, defendants filed an opinion by the Eastern Didtrict of Virginia decided

on May 6, 2005 which dismissed an unrelated suit filed by Blount on failure to exhaust grounds.

2 The materids confiscated from plaintiff include the following: (1) athree-page disciplinary
goped from inmate Chris Lupton; (2) severd state court motions from a case involving Shaun E. Baker
in Henrico County Circuit Court; (3) a verified statement from inmate L upton from a September 2004
case involving ddiberate indifference to his medica needs; (4) avariety of materidsrelated to the
divorce of Joseph Patrick Blankenship and Mary Anne Blankenship; (5) a letter from VDOC Regiond
Director L.W. Huffman to inmate Lupton regarding a possession of contraband charge; (6) a
disciplinary hearing report for inmate Lupton; (7) aletter from Warden Braxton to inmate Lupton
regarding his apped; and materids from the cases Figgie v. Hanks, 98 F. Supp. 2d 1003 (N.D. Ind.
2000) and Mayersv. Anderson, 93 F. Supp. 2d 962 (N.D. Ind. 2000), not relevant to any issue
present in this case.




[
42 U.S.C. 8 1997¢e(a) requires a prisoner to exhaust dl available adminigrative remedies prior
to filing an action under 8 1983. Prisoners must not just initiate grievances, they must dso apped any
denid of rdief through dl levels of adminigrative review that comprise the adminigtrative grievance

process. See Booth v. Churner, 532 U.S. 731 (2001); Langford v. Couch, 50 F. Supp. 2d 544, 547

(E.D. Va. 1999).
However, where prisoners attempt to exhaust and prison officids thwart their ability to do so,

the exhaudtion requirement is trested asfulfilled. See, eq., Mitchdl v. Horn, 318 F.3d 523, 529 (3d

Cir. 2003) (holding that prisoner lacked an available administrative remedy for exhaustion purposes
where the prisoner was unable to file a grievance because prison officias refused to provide him with
the necessary grievance forms); Miller v. Norris, 247 F.3d 736, 740 (8th Cir. 2001) (finding alegations

that prison officials failed to respond to written requests for grievance forms were sufficient to raise an

inference that the prisoner had exhausted his “available’ adminigrative remedies); Arnold v. Goetz, 245
F. Supp. 2d 527, 538-39 (S.D.N.Y . 2003) (finding a prisoner who was told that an inmate grievance
process existed, but who was frustrated by officids in his attempts to learn how to use it, did not have

recourse to an “avallable’” adminigtrative remedy); Davis v. Milwaukee Co., 225 F. Supp. 2d 967, 976

(E.D. Wis. 2002) (holding that when the record established that defendants interfered with the inmates
ability to exhaust in three ways such grievance procedure might have been “unavalable’). See also

Newell v. Angdone, 2002 U.S. Dist. LEXIS 4150 (W.D. Va. Mar. 7, 2002) (Wilson, C.J.) (treating

exhaudtion and inability to exhaust as the same thing), &ff’d, 2003 U.S. App. LEXIS 18125 (4th Cir.

Sept. 2, 2003).



A

Regarding plaintiff’s excessve force claim, the record makes clear that plaintiff made some
effort to adminigtratively complain of the aleged assault. Blount provides evidence of three informal
complaints to counter the prison’s assertion that he made no effort to exhaust. See Docket No. 28,
Exhibits 3, 4 and 5. All three complaints recite the same event. The first complaint describes the
aleged assault, the officers “repeatedly kicked, punched and kneed me while bending my finger. They
told me that | would recelve the same thing if hetold anyone” 1d. Stamps on the face of dl three
informa complaints demondrate that they were received by various Red Onion staff. Further,
Investigator Y ates responded to each complaint, indicating that the matter was sent to his office for
review and that he would look into it.

Although it is undisputed that Blount filed these informa complaints regarding the dleged
assault, thereis no evidence he took any other steps to adminigratively exhaust this daim, including
filing aforma grievance or gpped. Plaintiff seeks to overcome this deficiency by attaching letters that
he wrote to the prison warden, see Docket No. 4, Exhibit 2, and to the Regiona Director discussng
the prison’sfailure to respond to his previous complaints, see Docket No. 4, Exhibit 1. However,
these |etters date from a period of time before the alleged assault and concern different claims than the
assault dleged in the complaint. Thus, they cannot serve to meet the exhaudtion requirement asto this
dam.

Thereis, in short, no evidence that Blount filed any forma grievance or gpped regarding the
clamed assault. Nor isthere any evidence suggesting that he adminigtratively complained of the lack of

aresponse from Investigator Y ates regarding thisincident. As such, thereis no materid fact in dispute



that Blount faled to adminigtratively exhaugt hisassault dlam. Nor is there any suggestion that anyone
at Red Onion prevented Blount from filing a grievance or apped or thwarted his efforts to do so.
Indeed, hisfilingsin this case and other grievance documents in the record suggest the contrary.
Therefore, itisSRECOMMENDED that defendants motion for summary judgment be granted asto
his assault dam.
B
Defendants dso contend plaintiff failed to exhaust his adminigtrative remedies regarding his
common fare diet dlam. In her affidavit, grievance coordinator Mullins provides that:
[o]n June 2, 2004, defendant Mills disapproved the Common

Fare diet which had been recommended for approva at the Ingtitutional

Classfication Authority Hearing (“ICA™). Although gpprova for the

Common Fare diet was recommended for approva at the ICA hearing,

the final approva for this diet comes from the Common Fare Diet

Review Committee at the VDOC.

When the Review Committee disgpproved the Common Fare

diet, Blount had the right to apped the Committee’ s decision through

the Inmate Grievance Procedure. Blount could have filed a grievance

requesting reconsderation of the decison. Blount did not file an

informa complaint or grievance regarding the denid of the Common

Farediet. Our records do not suggest that he even attempted to filea

grievance on this issue though he clearly had the right to do so.
1d. 119. Rantiff has provided a copy of the decison denying him the common fare diet. See Docket
No. 28, Exhibit 7. Blount also has provided a grievance form that he indicates that he filed on June 15,
2004 chdlenging thisdenid. See Docket No. 28, Exhibit 8. Findly, plaintiff provides aletter of apped
written to the regiona ombudsman protesting that this grievance was returned unsgned. See Docket
No. 28, Exhibit 9. Defendants dispute the filing of the regular grievance or gpped, and Sate that there

isno record of ether in the grievance coordinator’ s or regiona office.



Paintiff responds by pointing out that origind Exhibit 8 has some notations penned on it in red
ink, acolor of ink that prisoners at Red Onion are not permitted to possess. In particular, Blount points
to ared circle on the front and ared check and circle on the back of the origina grievance form which
he asserts had to be were placed there by prison staff as red ink pens are contraband. Defendants
counter with the Adams affidavit, which suggests that, while contraband, red ink is relatively common
among inmeates.

Blount dso damsthat he filed an gpped of the return of this grievance with the regiond
ombudsman, and that a copy of said appedl is attached as Exhibit 10 to Docket No. 28. Donna
Munsey testified that the Department of Corrections Regional Office in Roanoke had no record of any
goped filed by Blount regarding denid of the common fare diet.

At summary judgment, the court must congtrue factud dlegations in the nonmoving party's favor
and treat them astrue. See, eq., Edtate Condlr. Co. v. Miller & Smith Holding Co., 14 F.3d 213,

217-18 (4th Cir. 1994); Custer v. Sweeney, 89 F.3d 1156, 1163 (4th Cir. 1996) (stating courts need

not accept plaintiffs "unwarranted deductions,” "footless conclusons of law," or "sweeping legd
conclusons cast in the form of factud alegations').

Asto thisissue, therefore, a genuine issue of materid fact exists. While the absence of any
record of thefiling of a grievance or apped typicaly would be sufficient to establish plaintiff’ sfalure to
exhaudt, the unique evidence in this case conssting of the returned regular grievance bearing marksin
red ink creates enough of afactud to preclude entry of summary judgment asto the diet claim.

Assauch, itisRECOMMENDED that defendants motion for summary judgment regarding

the common fare diet be denied, and the issue of whether plaintiff adminigratively exhausted the
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grievance process regarding the common fare diet clam be an issue l€eft for the ultimate trier of fact in
this case.
M1

The Clerk isdirected to immediaey transmit the record in this case to the Honorable Glen E.
Conrad, United States Didtrict Judge. Both sides are reminded that pursuant to Rule 72(b), they are
entitled to note objections, if they have any, to this Report and Recommendation within ten (10) days
hereof. Any adjudication of fact or concluson of law rendered herein by the undersigned not
specificaly objected to within the period prescribed by law may become conclusive upon the parties.
Failure to file specific objections pursuant to 28 U.S.C. 8 636(b)(1) asto factud recitations or findings
aswell asto the conclusions reached by the undersigned may be construed by the reviewing court asa
waiver of such objection.

Further, the Clerk is directed to send a certified copy of this Report and Recommendation to dl
counsdl of record.

ENTER: This 31% day of May, 2005.

/9 Michad F. Urbanski
United States Magistrate Judge
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