
 IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

RANDALL HALL, )
Plaintiff, )  Civil Action No.  7:06cv00363

) 
v. )  

) By: Michael F. Urbanski
JO ANNE B. BARNHART, ) United States Magistrate Judge
COMMISSIONER OF SOCIAL )
SECURITY, )
     Defendant. )

REPORT AND RECOMMENDATION

Plaintiff Randall Hall (“Hall”) brought this action pursuant to 42 U.S.C. § 405(g) for

review of the decision of the Commissioner of Social Security denying Hall’s claim for

Disability Insurance Benefits (“DIB”) under Title II of the Social Security Act, 42 U.S.C.

§§ 401-433 (“Act”).  By standing order entered February 13, 2006, this case was referred to the

undersigned Magistrate Judge for report and recommendation.  Following the filing of the

administrative record and briefing, oral argument was held on January 16, 2007.  As such, the

case is now ripe for decision.  

The undersigned finds that substantial evidence supports the Commissioner’s

determination that Hall’s combined exertional and nonexertional impairments did not render

Hall disabled and that Hall retains the residual functional capacity to do a limited range of work

at the light exertional level.  Accordingly, it is recommended that the ALJ’s decision be

affirmed.



1Light work requires exerting up to 20 pounds of force occasionally, and/or up to 10
pounds of force frequently, and/or a negligible amount of force constantly to move objects.
Physical demand requirements are in excess of those for Sedentary Work.  Even though the
weight lifted may be only a negligible amount, a job should be rated Light Work: (1) when it
requires walking or standing to a significant degree; or (2) when it requires sitting most of the
time but entails pushing and/or pulling of arm or leg controls; and/or (3) when the job requires
working at a production rate pace entailing the constant pushing and/or pulling of materials even
though the weight of those materials is negligible.
http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOTAPPC.HTM.
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I.

Hall was born on December 11, 1952, and he completed two years of college.

(Administrative Record [hereinafter R.] at 33, 94, 109)  Hall’s previous work includes that of a

Volvo manufacturing supervisor and an AT&T manufacturing supervisor.  (R. 34, 37, 104)  Hall

filed an application for DIB on or about September 4, 2002, alleging that he became disabled on

March 3, 2002, due to Chronic Obstructive Pulmonary Disease (“COPD”), polycythemia vera,

hypoxia, sleep apnea, arthritis, hypertension, and heart arrhythmia.  (R. 16, 38-49, 103)  Hall’s

claims were denied at both the initial and reconsideration levels of administrative review,

(R. 16), and a hearing was held before an administrative law judge (“ALJ”) on November 3,

2003.  (R. 16, 26-63)  On June 25, 2004, the ALJ issued a decision denying Hall’s claims for

DIB, finding that Hall retained the residual functional capacity (“RFC”) to perform light

exertional work,1 but is limited by an inability to engage in tasks requiring more than occasional

overhead reaching, climbing, balancing, stooping, kneeling, crouching, or crawling.  (R. 24-25) 

Additionally, the ALJ determined that Hall cannot work in an environment which would expose

him to fumes, odors, dust, gases, and poor ventilation.  (Id.)  Despite such limitations, the VE

identified several jobs in significant number in the national economy which Hall can perform,

and the ALJ denied Hall’s claim.  (Id.)
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The ALJ’s decision became final for the purposes of judicial review under 42 U.S.C.      

§ 405(g) on April 17, 2006, when the Appeals Council denied Hall’s request for review.  (R. 4-7) 

Hall then filed this action challenging the Commissioner’s decision.

II.

Hall argues that the ALJ erred in failing to find that his combined impairments did not

meet nor were medically equivalent to Listing § 3.10, sleep-related breathing disorders.  (Pl.

Summ. J. at 4-6)  Hall also contends that the ALJ erred in finding that his alleged symptoms

were not wholly credible, for failing to give controlling weight to his treating physicians’

opinions, and, thus, in determining that he retained the RFC for a limited range of light

exertional work.  (Id. at 6-9, 12-13) Additionally, Hall argues that the ALJ failed to comply with

Social Security Rulings (“SSR”) 96-7p and 82-59 in discrediting Hall based on his failure to stop

smoking.  (Id. at 9-12)  Accordingly, he requests that the decision of the Commissioner be

reversed or, in the alternative, remanded for reconsideration.  (Id. at 13)

Judicial review of a final decision regarding disability benefits under the Act is limited to

determining whether the ALJ’s findings “are supported by substantial evidence and whether the

correct law was applied.”  Hays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990) (citing 42

U.S.C. § 405(g)).  Accordingly, the reviewing court may not substitute its judgment for that of

the ALJ, but instead must defer to the ALJ’s determinations if they are supported by substantial

evidence.  Id.  Substantial evidence is such relevant evidence which, when considering the

record as a whole, might be deemed adequate to support a conclusion by a reasonable mind. 

Richardson v. Perales, 402 U.S. 389, 401 (1971).  If such substantial evidence exists, the final



2A spirometry exam measures the breathing capacity of the lungs.  Dorland’s Illustrated
Medical Dictionary 1739 (30th ed. 2003).
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decision of the Commissioner must be affirmed.  Hays, 907 F.2d at 1456; Laws v. Celebrezze,

368 F.2d 640, 642 (4th Cir. 1966). 

III.

First, Hall argues that the ALJ erred in determining that his combined impairments did

not meet or equal Listing § 3.10.  Section 3.10 states that sleep disorders caused by a chronic

pulmonary condition should be evaluated under § 3.09.  Section 3.09 states that claims of arterial

hypoxia, like Hall’s, should be evaluated under § 3.02 for chronic pulmonary insufficiency. 

Section 3.02(a) consists of a table separated by height values and a corresponding forced

expiratory volume (“FEV”) value in Liters (“L”) which if equaled by the claimant or if the

claimant had a lower FEV value, would mark the claimant as disabled and make further

evaluation under the five step evaluation process unnecessary.  

Hall is approximately 183 centimeters tall and weights 230 pounds.  (R. 33)  On February

28, 2003, Hall was administered a spirometry test2 at the VA Medical Center.  (R. 197)  Before a

bronchial dilator was administered Hall had an FEV of 1.88 L, and after the dilator was

administered he had an FEV of 1.68 L.  (R. 197, 200)  Dr. Szumstein concluded these results

establish that Hall suffers from “severe obstructive pattern without a bronchodilator response.” 

(R. 200) 

To meet or equal the listing, a claimant with a height of 181 centimeters or more must

have an FEV value equal to or less than 1.65 L.  Plainly, neither of Hall’s spirometry values are

equal to or less than the listing requirements.  
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A claim of medical equivalency to a listing must be supported by medically acceptable

clinical and diagnostic techniques.  20 C.F.R. § 404.1526(b);  Byrd v. Apfel, 168 F.3d (4th Cir.

1998).  Hall has not made any argument identifying what other clinical or laboratory results

would support a finding that despite the fact that his FEV values exceeded the maximum value

for conclusive disability under the listings, the values were functionally equivalent.  Rather, Hall

makes a conclusory statement that his fatigue and shortness of breath are evidence of non-

exertional limitations indicating equivalency.  However, there are no medical opinions in the

record suggesting that Hall’s fatigue and/or breathing problems are so severe that his FEV value

is equivalent to 1.65 L or less.  Additionally, as Hall reports that he wakes feeling refreshed, he

does not experience sleepiness while driving, and he hunts frequently, there is ample evidence

suggesting that Hall’s alleged fatigue and shortness of breath are not so severe as to render his

breathing problems equal to the listing.  (R. 386-87)  Accordingly, the undersigned finds there is

substantial evidence to support the ALJ’s determination that Hall’s COPD and other breathing

difficulties did not meet or equal Listing § 3.10. 

IV.

Second, Hall argues that the ALJ erred in finding his claims of severe fatigue and

breathing difficulties lacked credibility, in failing to give controlling weight to his treating

physicians’ opinions, and, thus, in determining that he retained the RFC to do a limited range of

light work.  Hall testified that his breathing problems and fatigue are so severe that some days he

was unable to get out of bed, and, even on his good days, he easily became winded, tired, and

unable to concentrate.  (R. 38-41)  The ALJ considered Hall’s complaints as well as the record as
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a whole in determining that his statements of disabling fatigue and breathing problems were not

wholly credible and that Hall retained the capacity to do some light work.  (R. 20-22)

In light of conflicting evidence contained in the record, it is the duty of the ALJ to fact-

find and to resolve any inconsistencies between a claimant’s alleged symptoms and his ability to

work.  See Smith v. Chater, 99 F.3d 635, 638 (4th Cir. 1996).  Accordingly, the ALJ is not

required to accept Hall’s subjective allegations of disabling fatigue and breathing problems, but

rather must determine, through an examination of the objective medical record, whether he has

proven an underlying impairment that could reasonably be expected to produce the symptoms

alleged.  Craig v. Chater, 76 F.3d 585, 592-93 (4th Cir. 1996).  Then the ALJ must evaluate the

intensity and persistence of the symptoms and the extent to which they affect Hall’s ability to

work in light of the entire record.  Id. at 594-95.  Furthermore, the ALJ's assessment of a

claimant’s credibility is entitled to great weight when it is supported by the record, and courts

ought not interfere with those determination.  See Shively v. Heckler, 739 F.2d 987, 989-90 (4th

Cir. 1984); see also Hatcher v. Sec’y of Health & Human Servs., 898 F.2d 21, 23 (4th Cir. 1989). 

The ALJ determined that the objective medical evidence establishes that Hall suffers

from some impairments which can reasonably be expected to produce some fatigue and

breathing difficulty.  (R. 19-20)  However, the ALJ concluded that Hall’s complaints of

disabling fatigue and breathing difficulty are out of proportion to the objective medical evidence

and clinical findings in the record.  (R. 20-22)  

On April 29, 2003, Dr. Surrusco, the State Agency physician, completed a residual

functional capacity assessment, and he determined that Hall retained the RFC to occasionally lift

or carry twenty pounds, to frequently lift or carry ten pounds, to stand, walk, and/or sit about six
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hours in an eight hour work day, and had unlimited pushing and pulling ability.  (R. 271)  Hall

contends that the ALJ’s reliance on this opinion in making an RFC determination was misplaced

because Dr. Surrusco did not have all the medical records.  Further, he argues that there is no

evidence suggesting he can work an eight hour day.  In support of his position, Hall points only

to the August 1, 2004, letter from Dr. Yoder stating that due to poor exercise tolerance, Hall

would not be able to tolerate a forty hour per week, eight hour per day employment situation,

especially if it required significant exertion.  (R. 375) 

Although the record establishes that Hall’s breathing condition has worsened over the

preceding several years, it is clear his condition is not totally debilitating.  Sleep evaluations at

the Sleep Disorders Network established that in February 2002 Hall had an FEV of 2.53 L, in

March 2002 he had minimal hypoxeia and an FEV of 2.99 L, in April 2002 he had an FEV of

2.87 L, and in June 2002 an FEV of 2.88 L.  (R. 170-73)  Dr. Zedalis found these results

indicated Hall suffered from mild to moderate airway restriction.  (R. 169-70)  Likewise, Dr.

Yoder’s office notes from March and June 2002 report that Hall had, at worst, mild to moderate

obstructive disease.  (R. 244-45)  In August 2002, Dr. Yoder reported Hall’s breathing problems

had improved and that Hall felt well and had no complaints.  (R. 241)  In December 2002, Dr.

Yoder noted Hall’s breathing condition was the same or “perhaps. . . slightly worse,” but he did

not note any substantive changes in Hall’s condition.  (R.  239)  Likewise, in January 2003, Dr.

Naseem at the VA Medical Center found that Hall had only mild COPD and Sandra Vaughan, a

Family Nurse Practitioner, noted that Hall’s chest was clear and he had no trouble breathing. 

(R. 217, 234, 283 ) 



8

However, as noted above, in February 2003, new pulmonary tests revealed that Hall’s

FEV had decreased significantly and that his COPD had become more severe.  (R. 279) 

Nonetheless, in March and June of 2003, although noting that Hall claimed to be experiencing

increasing shortness of breath, Dr. Yoder found Hall was not wheezing and he declined to

change Hall’s prescribed therapy and/or to limit Hall’s physical activity.  (R. 238, 376) 

Thereafter, Hall received regular medical care at the VA Medical Center for his pulmonary and

other medical needs.  (R. 305-07, 332-33, 337-38, 344-63, 384-94, 414-16, 395-414)  However,

his pulmonary treatment remained virtually unchanged.  (R. 305-07, 384-88)

None of Dr. Yoder’s treatment notes contain any suggestion that Hall should limit his

physical exertion or that he could not work due to fatigue and/or breathing problems.  Further,

Hall’s most recent medical records indicate various physicians and medical staff at the VA

Medical Center have repeatedly advised Hall to increase the amount of exercise he did daily to

help control his breathing problems, but Hall ignored these directives.  (R. 209, 296, 306, 315-

16, 321, 332, 356, 360-61, 376, 386-87, 415)

Although Hall testified that he suffers from severe fatigue and breathing problems, his

medical records establish that he repeatedly told his physicians that he had no trouble driving, he

only took occasional naps, and he was sleeping with minimal disturbance through the night.  (R. 

306, 386)  Similarly, Hall’s regular reported activities also indicate that his fatigue and breathing

difficulty are not totally disabling.  Throughout 2003 and 2004 Hall reported to his physicians at

the VA Medical Center that he had no trouble caring for himself, walking, shopping, or doing

other daily activities; he still lived alone and cooked for himself; and he only needed some

assistance doing household chores.  (R. 222-23, 299, 306, 332, 362, 393, 402, 405-06)  The



3 Absent persuasive contradictory evidence, the “treating physician rule” generally
“requires that the fact-finder give greater deference to the expert judgment of a physician who
has observed the patient’s medical condition over a prolonged period of time.”  Elliott v. Sara
Lee Corp., 190 F.3d 601, 607 (4th Cir. 1999). 
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records also reveal that in June 2002 Hall told Dr. Zedalis that he had traveled to California for

five days and did not use his prescribed breathing assistance device the entire time, and in June

2004 Hall advised Dr. Szumstein that he continued to hunt frequently.  (R. 368, 386-87)

The inconsistencies in Hall’s testimony regarding his symptoms and limitations and what

he reported to his treating physicians certainly raise an issue as to the veracity of his testimony. 

See Mickles v. Shalala, 29 F.3d 918, 921 (4th Cir. 1994) (holding that a claimant’s daily

activities can suggest he is not disabled).  As the ALJ’s credibility determinations are entitled to

great deference, the undersigned finds no reason to disturb his determination.  See Shively v.

Heckler, 739 F.2d 987, 989-90 (4th Cir. 1984) (finding that because the ALJ had the opportunity

to observe the demeanor and to determine the credibility of the claimant, the ALJ’s observations

concerning these questions are to be given great weight).  

Although Hall makes an unarticulated argument that the ALJ failed to comply with the

treating physician rule, it is clear to the undersigned that the ALJ considered all the evidence in

the record in making a disability determination.3  The only substantial evidence Hall offers to

support his proposition that he is totally disabled is Dr. Yoder’s August 1, 2004 letter.  This

letter was prepared subsequent to the ALJ’s decision, at counsel’s request, and without

conducting another physical exam.  (R. 375)  In that letter, Dr. Yoder confirmed that he was not

providing Hall’s primary pulmonary care.  (Id.)  Nonetheless, he concluded that based on Hall’s

self reported symptoms of increasing difficulty breathing, Hall would be unable to maintain



10

employment because of “poor exercise tolerance.”  (Id.)  However, Dr. Yoder also noted that

Hall’s FEV value remained “essentially normal.” (Id.)

Although a treating physician’s opinions are entitled to deference, opinions that a

claimant is “unable to work” or “remains disabled” are not entitled to controlling weight because

such decisions are reserved for the Commissioner.  20 C.F.R. § 404.1527 (e)(1) (stating a

medical expert’s opinion as to the ultimate conclusion of disability is not dispositive); Morgan v. 

Barnhart, 142 Fed.Appx. 716, 722 (4th Cir. 2005) (holding that a treating physician’s opinion

that claimant was “disabled,” “unable to work,” could not work an eight hour job, and/or could

not do her previous work was not entitled to controlling weight).  Further, if a treating

physician’s opinion is not supported by clinical evidence or if it is inconsistent with other

substantial evidence, it should be accorded significantly less weight.  Craig v. Chater, 76 F.3d

585, 590 (4th Cir. 1996). 

As a threshold matter, the ALJ’s opinion clearly took into account all of Hall’s treating

physicians’ opinions and found those opinions and the treating physicians’ medical records were

consistent with the State Agency physician’s disability assessment.  (R.  21)  However, as Dr. 

Yoder’s August 1, 2004 letter was not prepared until after a decision was rendered, it was not

accounted for in the ALJ’s opinion.  Nonetheless, the letter is conclusory and inconsistent with

Hall’s complete medical record and, thus, is entitled to minimal weight.  As noted above, Dr.

Yoder’s treatment notes as well as the treatment notes of various physicians at the VA Medical

Center lack any indication that Hall is unable to work or that he should limit all physical

exertion.  Moreover, the record reveals Hall’s pulmonary condition has had minimal impact on

his daily activities.
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As such, the undersigned finds there is substantial evidence to support the ALJ’s

determination that Hall retains the physical capacity for a limited range of light exertional work. 

See Johnson v. Barnhart, 434 F.3d 650, 658 (4th Cir. 2005) (upholding finding of no disability

where plaintiff testified that she suffers from severe pain and hand problems where plaintiff was

able to attend Church twice a week, read books, watch television, clean the house, wash clothes,

visit relatives, feed pets, manage household finances, and perform exercises recommended by

her chiropractor); Gross v. Heckler, 785 F.2d 1163, 1166 (4th Cir. 1986) (upholding a finding of

no disability where plaintiff was able to cook, shop, wash dishes, and walk to town every day). 

IV.

Last, Hall argues the ALJ improperly considered Hall’s inability to stop smoking in

denying disability benefits.  Hall contends that because none of Hall’s treating physicians stated

Hall’s COPD would be reversed if he stopped smoking and because there was no evidence that

by stopping smoking Hall would be able to work, the ALJ erred in considering any evidence of

Hall’s treating physicians’ “suggest[ions]” that Hall should stop smoking. 

The ALJ did not base the decision to deny disability benefits on Hall’s failure to comply

with prescribed medical treatment.  Rather, the ALJ found that the fact that Hall continued to

smoke despite allegedly incapacitating breathing problems and directives from his physicians to

stop smoking to help control those problems suggested that his complaints as to the extent and

severity of his symptoms were not wholly credible.  (R.  21)  SSR 96-7p states that one factor the

ALJ may consider in determining the credibility of the claimant’s alleged symptoms is whether

the claimant is following the recommended treatment.  1996 WL 374186, at *7.  Also in

evaluating the severity of the claimant’s symptoms, the ALJ may consider factors which
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“precipitate and aggravate the [alleged] symptoms,” and “measures” the claimant has taken,

other than treatment, to relieve his symptoms.  Id. at *3.  Accordingly, the undersigned finds that

the ALJ properly considered the fact that Hall continued to smoke despite doctors’ orders to the

contrary and despite being informed that smoking may aggravate his health problems in

weighing the credibility of Hall’s statements regarding his alleged symptoms. 

V.

Based on the foregoing, it is the recommendation of the undersigned that plaintiff’s

motion for summary judgment be denied and defendant’s motion for summary judgment be

granted.  

In making this recommendation, the undersigned does not suggest that plaintiff is totally

free of all pain and subjective discomfort.  The objective medical record simply fails to

document the existence of any condition which would reasonably be expected to result in total

disability for all forms of substantial gainful employment.  It appears that the ALJ properly

considered all of the objective and subjective evidence in adjudicating plaintiff’s claim for

benefits.  It follows that all facets of the Commissioner’s decision in this case are supported by

substantial evidence.  It is recommended, therefore, that defendant’s motion for summary

judgment be granted.

The Clerk is directed immediately to transmit the record in this case to the Hon. Samuel

G. Wilson, United States District Judge.  Both sides are reminded that pursuant to Rule 72(b)

they are entitled to note any objections to this Report and Recommendation within ten (10) days

hereof.  Any adjudication of fact or conclusion of law rendered herein by the undersigned not

specifically objected to within the period prescribed by law may become conclusive upon the
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parties.  Failure to file specific objections pursuant to 28 U.S.C. § 636(b)(1)(C) as to factual

recitations or findings as well as to the conclusions reached by the undersigned may be construed

by any reviewing court as a waiver of such objection.  

The Clerk of the Court hereby is directed to send a certified copy of this Report and

Recommendation to all counsel of record.

ENTER: This 6th day of March, 2007.

 /s/ Michael F. Urbanski
United States Magistrate Judge


