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Defendants.

W illinm Lee Anderson, I1, a Virginia inmate proceeding pro âk , commenced this civil

action pursuant to 42 U.S.C. j 1983. Plaintiff complains about the dental treatment provided by

(wcc,,) l DrDr. Philip H. Witherspoon, the former dentist at the Augusta Correctional Center ( . .

W itherspoon sled a motion for summary judgment, to which Plaintiff responded and filed his

own motion for summaryjudgment. After reviewing the record, the court derlies the parties'

motions for summary judgment without prejudice, orders Dr. W itherspoon to file a new motion

for summary judgment, and refers the matter for a report and recommendàtion pursuant to 28
xf . .. 

'
':

U.S.C. j 636(b)(1)(B).

1.

Dr. W itherspoon first saw Plaintiff at ACC on M ay 22, 2014, because Plaintiff

experienced pain in his mouth and thought a slling fell out of t00th number 4, 5, or 6. Dr.

W itherspoon examined Plaintiff and detennined that t00th number 4 was missing, that t00th

number 5 had an intact filling, and that tooth number 6 was worn but did not show evibence of

having ever been filled. ln contrast to Plaintiffs complaint, Dr. W itherspoon did not find a hole

where a filling had fallen out.

' The court terminated the only other defendant by a prior memorandum opinion and order.



In an infonnal complaint dated M ay 26, 2014, Plaintiff alleged that a medical doctor had

told Plaintiff that he could see a nerve ending in a hole in one of Plaintiffs teeth. Dr.

W itherspoon responded on M ay 28, 2014, stating, %ç-l-here is no record of a physician noting that

you have a hole in a tooth.''

On July 5, 2014, Plaintiff fled a request for a dental appointment, stating, lsll-lqave a gum

infection or something it's painful. Please help.'' Dr. W itherspoon responded on July 7, 2014,

saying, 1çI will pass yolzr reqluestq to (staftl to schedule you for evaluation/treatment. Do you

need pain medication?'' Plaintiff does not allege that he requested pain medication.

Dr. W itherspoon examined Plaintiff again on July 10, 2014, for his complaint about a

gtun infection arotmd t00th mlmbers 5 and 6. Dr. W itherspoon did not observe any clinical

pathology and noted his impression of sinusitis.

At the appointment on August 18, 2014, Plaintiff complained that t00th number 1 1 was

broken. Dr. W itherspoon exnmined Plaintiff and found the t00th was intact.

On December 27, 2014, Plaintiff requested a dental appointment to ithave a few bad teeth

that needs tixed Esicj ASAP painfulgl.'' Dr. Witherspoon responded on December 29, 2014,

noting that Plaintiff would be scheduled for an evaluation.

Before Dr. W itherspoon would see Plaintiffat their next appointment, Plaintiff and his

cellmate extracted Plaintiff's lower right wisdom t00th on January 9, 2015, because Plaintiff

thought it was infected. $1We used 2 pair of unsanitary fingenzail clippersl,) several large spoons

from chowhallg,j several big pensg,j and many long strands of nylong.q Once out of (the) jaw

bone, the roots were holding it in where cellmate m apped nylon around the roots and ynnked it
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out. lt was a most painful torture l'vgej ever had to experience with a bloody mess looldng like a

crime scene/battlefield.'' Plaintiff s face allegedly developed bnlises as a result of the extraction.

On January 22, 2015, Plaintiff presented to the dental department wanting his Gtbad teeth

fixed,'' but he had no specific complaint. Dr. W itherspoon determined that Plaintiff s exam data

was out of date and that an exam should be scheduled.Plaintiffdoes not allege that Dr.

W itherspoon exnm ined llis m outh or that he told Dr. W itherspoon about the extraction from two

weeks earlier.

On February 25, 2015, Plaintiff presented for an exam and complained that he had

Gtintense pain'' from a ççsplit tooth.''Dr. W itherspoon says that Plaintiff refused pain medication.

Dr. W itherspoon did not observe a split t00th but advised Plaintiffthat t00th nllmber 1 1 was

worn from grinding, the opposing t00th was in contact with nllmber 1 1, and no treatment was

indicated. Plaintiff does not allege that he told Dr. W itherspoon about the extracted wisdom

t00th from nearly seven weeks earlier. Dr. W itherspoon noted in the m edical record that

Plaintiff was argumentative and uncooperative during the exam, and Plaintiff alleges that Dr.

W itherspoon said, ttlf you don't close your mouth l'm going to put my foot in it.'' The

appointment on Febnzary 25, 2015, was Dr. W itherspoon's last contact with Plaintiff because,

according to Plaintiff, Dr. W itherspoon was ûred soon after their last appointment.

Plaintiff alleges that on M arch 5, 2015, a medical doctor exnmined, inter alia, his mouth,

noting that he has a broken right upper t00th and a gum infection. Plaintiff f'urther alleges that

on M arch 15, 2015, a new dentist at ACC replaced a filling that Dr. W itherspoon said was not

m issing. Plaintiff argues that, had Dr. W itherspoon identified the missing filling, Plaintiff would

not have developed a sinus infection that disfigured his nostrils.
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Il.

A party is entitled to summary judgment if the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine dispute as to any material fact.

Fed. R. Civ. P. 56(a). Material facts are those necessary to establish the elements of a party's

cause of action. Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986). A genuine dispute

of material fact exists if, in viewing the record and a11 reasonable inferences drawn therefrom in

a light most favorable to the non-moving party, a reasonable fact-finder could rettzrn a verdict for

the non-movant. Ld=. The moving party has the burden of showing - çtthat is, pointing out to the

district court - that there is an absence of evidence to support the nonm oving party's case.''

Celotex Cop. v. Catrett, 477 U.S. 317, 325 (1986). If the movant satisfies this burden, then the

non-movant must set forth specific facts that demonstrate the existence of a genuine dispute of

2 Id at 322-24
. A party is entitled to sllmmaryjudgment if the record as a wholefact for trial. .

could not lead a rational trier of fact to find in favor of the non-movant. W illinms v. Grifsn, 952

F.2d 820, 823 (4th Cir. 1991). çlMere unsupported speculation . . . is not enough to defeat a

stlmmaryjudgment motion.'' Elmis v. Nat'l Ass'n of Bus. & Educ. Radio. Inc., 53 F.3d 55, 62

(4th Cir. 1995). Notably, Plaintiff cnnnot use a response to a motion for sllmmaryjudgment to

amend or correct a complaint challenged by the motion for summaryjudgment. Cloanincer v.

McDevitt, 555 F.3d 324, 336 (4th Cir. 2009).

2 Plaintiff filed two motions for the court to consider specific exhibits - X, XX, XXX, IXA, XB, XC, and
XD - in opposition to summary judgment. These motions are granted to the extent that only those specitk exhibits
are considered.
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111.

A state actor violates the Eighth Amendment when acting with deliberate indifference to

an inmate's serious medical need. West v. Atkins, 487 U.S. 42, 48 (1988); Estelle v. Gnmble,

429 U.S. 97, 104 (1976); Conner v. Donnelly, 42 F.3d 220, 222 (4th Cir. 1994). peliberate

indifference requires a state actor to have been personally aware of facts indicating a substantial

risk of serious harm , and the actor must have actually recognized the existence of such a risk.

Fnrmer v. Brennan, 51 1 U.S. 825, 838 (1994). çreliberate indifferencé may be demonstrated by

either actual intent or reckless disregard.'' Miltier v. Beorn, 896 F.2d 848, 851 (4th Cir. 1990);

see Parrish ex rel. Lee v. Cleveland, 372 F.3d 294, 303 (4th Cir. 2004) (ç&(T!he evidence must

show that the offcial in question subjectively recognized that his actions were çinappropriate in

light of that risk.''').$çA defendant acts recklessly by disregarding a substantial risk of danger

that is either known to the defendant or which would be apparent to a reasonable person in the

defendant's position.'' M iltier, 896 F.2d at 851-52. A health care provider may be deliberately

indifferent when the treatment provided is so grossly incompetent, inadequate, or excessive as to

shock the conscience or is intolerable to ftmdamental faimess. Id. at 851. A medical need

serious enough to give rise to a constitutional claim involves a condition that çthas been

diagnosed by a physician as mandating treatment or one that is so obvious that even a lay person

would easily recognize the necessity for a doctor's attention.''1ko v. Shreve, 535 F.3d 225, 241

(4th Cir. 2008).

The record reflects that Dr. W itherspoon exnmined Plaintiff on multiple occasions in

response to Plaintiff s requests for appointm ents, specifically addressing Plaintiff s complaints

about a missing flling, infected gums, and a broken t00th. Dr. W itherspoon exnmined Plaintiff
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on M ay 22, 2014, and fotmd tilling was missing as Plaintiff had complained. Dr. W itherspoon

examined Plaintiff again on July 10, 2014, and diagnosed Plaintiff with sinusitis, not a gum

infection as Plaintiff had complained. Dr. W itherspoon exnmined Plaintiff on August 18, 2014,

and did not observe t00th number 1 1 to be broken as Plaintiff had complained. Dr. W itherspoon

responded to Plaintifps December 27, 2014, request for an appointment on December 29, 2014,

noting that Plaintiffwould be scheduled for an evaluation.

However, Dr. W itherspoon does not address the claim about the on-going pain Plaintiff

experienced in his m outh. Plaintiff complained of mouth pain starting in at least M ay 2014, and

Plaintiff has alleged that he never received treatment for the underlying cause of pain. Viewing

the irlferences in the light most favorable to Plaintiff, the continual pain would have to be

excruciating for a prisoner to allow a cellmate to extract a t00th using fingernail clippers, spoons,

pens, and string. Dr. W itherspoon's motion for summary judgment wholly fails to address the

fact that Plaintiffs dental pain was so great he had to extract his own t00th. Dr. W itherspoon

also fails to address any appearance of trauma from the alleged extraction or facial bruising that

could have been apparent dlzring the appointment on Febnzary 25, 2015.Consequently, a trier of

fact could conclude that Dr. W itherspoon exhibited deliberate indifference to that pain or that

treatment was so grossly incompetent, inadequate, or excessive as to shock the conscience or be

intolerable to fundnmental fairness. Given the state of the record and Dr. W itherspoon's failtlre

to respond to the allegation about the extraction, each party's motion for summary judgment is

denied Without prejudice.Pursurt to Standing Order 2013-6, Dr. Witherspoon shall file a

motion for sllmmary judgment within thirty days, and this matter is referred to United States

M agistrate Judge Joel C. Hoppe to conduct hearings, including evidentiary hearings, and to
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submit proposed findings of facts and recommendations for that motion, plzrsuant to 28 U.S.C.

j 636(b)(1)(B).

IV.

For the foregoing reasons, the court grants in part Plaintiff s motions to incorporate

affidavits and denies the parties' motions for summaryjudgment without prejudice. Dr.

W itherspoon shall file another motion for sllmmat'y judgment, and this action is refen'ed to

M agistrate Judge Joel C. Hop

ENTER: This 4-- day of June, 20 6. 
.

/ 4 J  .+
United States lstrict Ju ge
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