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IN *HE UNITED STATES DISTRICT COURT
FOR TH E W ESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

UNITED STATES OF AM ERICA

V.

PETER GABOUREL,
Petitioner.

Case No. 7:03-cr-00045-1

M EM OR ANDUM  OPINION

Byi H on. M ichael F. Urbansld
United States District Judge

On October 2, 2003, the court sentenced petitioner Peter Gabourel to tm een years'

incarceration and tsve years' supervised release. The court imposed that sentence because it

considered Gabourel to be an %larmed career criminal'' in violation of the Armed Career Criminal

Act (SWCCA'') due to a prior qualifyihg conviction of a çscrime of violence'' under the ACCA'S

ç%residual clause,'' 18 U.S.C. j 924(e)(2)(B).

On June 26, 2015, the Supreme Court of the United States determined that the ACCA'S

residual clause was unconstitutionally vague and invalid tmder the Due Process Clause. Jolmson

v. United States, 135 S. Ct. 2551 (2015); see Welch v. United States, 136 S. Ct. 1257 (2016)

(holding Johnson applies retroactively to cases on collateral review). ln accordance with

Jolmson, Gabourel sled a motion to vacate, set aside, or correct sentence pursuant to 28 U.S.C.

j 2255, arguing that the tscrime of violence'' used to enhance the sentence under the ACCA'S

residual clause must be disregarded. The United States has acquiesced to Gabourel's request for

the court to vacate the current sentence and impose a new sentence without the ACCA

lenhancem ent
.

1 lt is possible that the court could impose a term of incarceration equal to or less than the time Gabourel
has served, and consequently, Gabotlrel could be released 9om incarceration immediately after a resentencing
hearing.



Pursuant to Jolmson and in light of the United States' acquiescence, the j 2255 motion is

granted. The Probation Oftke will prepare an amended presentence report, and the Clerk will

schedule a resentencing hearing promptly. Gabourel may participate in the resentencing hearing

by video conference, if possible, or by telephone if he files a notice agreeing to such within five

days. See Fed. R. Crim. P. 43 c (1)(B).

g.oENTER: This l day of April, 2016.
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