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M EM OM N DUM  O PIN ION

Antonio Loyda-H ernandez,l a federal inmate proceecling to se, has flled a peddon

to vacate, set aside or correct his sentence under 28 U.S.C. j 2255.The goveznment has

filed a m otion to dismiss, and Loyda-H eznandez has responded, m aking tlais m atter ripe for

conside-ration. Because Loyda-Hernandez has not raised any claims enétling him to relief,

his petition must be dismissed.

On November 21, 2013, a federal grand july indicted Loyda-Hernandez for illegally

reentering the United States after having been removed fron or about July 25, 2005,

subsequent to a conviction for commission of an aggravated felony, as defined in 8 U.S.C. j

1101(a)(43),'' in violation of 8 U.S.C. j 1326. lndictment at 1, ECF No. Loyda-

1 Antonio Loyda-Hem andez has many aliases and his arrest records tefer to %im by different
names. However, he does not, noz has he ever, clnim ed that his prior convicdons were com miaed
by som eone else.



Heznandez, a M exican naéonal, had previously been temoved from the United States on two

occasions. On D ecem ber 15, 1995, he was convicted of second-degree rape in Notth

Carolina, sentenced to serve between 63 and 85 m onths' imprisonmenta and rem oved on

February 17, 2001. On October 7, 2002, he was convicted of trafficking in cocaine and

conspiracy to traffic cocaine in Nol'th Cazolina and sentenced to serve between 35 and 42

months' imprisonment, and was again removed on July 25, 2005.Factual Basis at 2, ECF

No. 20.

Loyda-Hernandez pleaded gutl' ty, pursuant to a written plea agreem ent, in accotdance

with Rule ,11(c)(1)(B) of the Fedezal Rules of Criminal Procedure. Because he pleaded gailty

to a j 1326 violation after having been convicted of an aggravated felony, he faced a

maximum sentence of 20 years' incarceration. 8 U.S.C. j 1326q$(2). He sdpulated to a base

offense level of 8 under United States Sentencing Guideline (<TU.S.S.G.R') j 21,1.2, for

unlawfully entering or remaining in the United States.In addidon, he stipulated to an 8-1evel

enhancement under U.S.S.G. j 2L1.2$)(1)(C) for having pzeviously been deported following

a convicéon foz an aggravated felony. PSR at 3, ECF No. 18. The plea agreem ent provided

that Loyda-Hernandez understood ffother guideline secdons m ay be applicable'' to his case

and that the coutt was not bound by any sdpuladons included in the plea agreement. Li at

3, 11.

The Presentence Investigation Report CTSR''I recommended a base offense level of

8 and a l6-point enhancem ent, rather than the 8-point enhancement to which he sépulated

in the plea agreement, because Loyda-Heznandez previously had been ffconvicted of a ctime

of violence, 2nd degree rape, and a flnlg traflkldng offense, trafscking in cocainey'' in



accordance with U.S.S.G. j 2L1.2$)(1)(A).PSR ! 13, ECF No. 28. The PSR calculated

Loyda-Hernandez's guideline range as 46 to 57 months. J-1.L at ! 41.

At Loyda-Hernandez's sentencing hering, the coutt accepted the PSR and calculated

his advisory guideline range as 46 to 57 months. Statement of Reasons at 1, ECF No. 27.

The court sentenced Loyda-Hernandez to the low end of that range, 46 months. Judgment

at 2, ECF No. 26. Loyda-Hernandez clid not appeal. He filed this j 2255 pedtion alleging

that his Ttprior aggtavated/violent offensets) are no longer predicates based on a new

consdmtional ruling'' in Johnson v. United States, 135 S. Ct. 2551 (2015). j 2255 Mot. at 4,

ECF N o. 30. In accozdance with Standing Order 2015-5, the court appointed the Federal

Public Defender to represent Loyda-Heznandez and ftle addiéonal briefmg, if necessary.

The Federal Public Defendet declined to flle any addidonal briefing. Nodce at 2, ECF No.

33.

To state a viable clnim for relief under j 2255, a petiéoner must prove: (1) that his

sentence was ffimposed in violation of the Conséttztion or laws of the United Statesi'? (2)

that ffthe court was without jurisdicéon to impose such a sentencei'' or (3) that ffthe sentence

was in excess of the maximum authorized by law, oz is otherwise subject to collateral attack.''

28 U.S.C. j 2255$). Loyda-Hernandez beats the burden of proving grounds for a collateral

attack by a preponderance of the evidence.Miller v. United States, 261 F.2d 546, 547 (4th

Cir. 1958).

Loyda-Hernandez's chim fails, however, because it is untimely. A j 2255 petition

must adhere to strict statute of limitaéons requirements before a court may consider any

3



substanéve cbims. A person convicted of a federal offense must flle a j 2255 modon within

one year of the latest date on which:

(1) the judgment of convicdon becomes hnal;

(2) the impeliment to making a moéon created by governmental action in
violation of the Constitudon or laws of the United States is rem oved, if the movant

was pzevehted from m aking a motion by such governmental acéon;

(3) the right asserted was iniéally recognized by the Supreme Court, if that
right has been newly recognized by the Supteme Cotut and m ade retroactively
applicable to cases on collateral review; or

(4) the facts supporéng the clnim or clqims presented could have been
cliscovered through the exercise of due diligence.

28 U.S.C. j 2255(9.

Loyda-Hernandez did notflle within one yeat of his final judgment, which was

entered on April 24, 2014, and so llis clnim is untimely under j 2255(9(1). I-Iis peédon is

also untimely under j 2255(4(3). The Supreme Court's decision in Johnson, wllich was

issued on June 26, 2015, announced a new rule of consétudonal law that applies

retroactively, Welch v. United States, 136 S. Ct. 1257, 1268 (2016).Howevez, Johnson does

not affect Loyda-Hernandez's case, and so lnis peddon does not fall within the j 2255(4(3)

exception.

Loyda-Hernandez argues that he should not have faced a 20-year maximmn sentence

pursuant to 8 U.S.C. j 1326q$(2) because llis prior rape conviction no longer qualifies as an

ffaggravated felony'' following Johnson.z A defendant who has been removed and is later

2 In Iohnson, the Supzeme Cotut reviewed the Armed Careet CtiminalAct (<%CCA'') wllich.. .>
allows foz an increased sentence for a defendant convicted of being a felon in possession of a
fttearm who also has three ptior convicdons for Tfviolent felorties.'' 135 S. Ct. at 2555. The Court

4



found to have illegally reentered the United States is subject to imprisonment of not more

than tvvo years. 8 U.S.C. j 1326(a). However, when the defendant's fftemoval was

subsequent to a convicdon for commission of an aggravated felony'' the defendant is subject

to a term of imprisonment of not moze than 20 years. Ld.a j 13269$(2). The definidon of

Tfaggravated felonyy'' for purposes of the immigradon laws, includes convicdons for, frillicit

traffkking in a controlled substance . including a drug traffkking crime,'' 8 U.S.C. j

1101(a)(43)(B), and fTa crime of violence,'' 8 U.S.C. j 1101(a)(43)(F). A ffcrime of violence,''

in nlrn, is defined by reference to 18 U.S.C. j 16, and includes a clause similar to the residual

clause that the Supreme Court held unconstitutional inlohnson: dfany other offense that is a

felony and that, by its nature, itwolves a substandal risk that physical force against the petson

or property of anothez may be used in the coutse of committing the offense.'' 18 U.S.C. j

169$.

Loyda-Heznandez was removed in 2005, after a 2002 convicdon fot trafficking and

conspiracy to traffic cocaine.Accordingly, he satisfies the f'aggravated felony'' requirem ent

of j 1101(a)(43)(B) for frillicit trafficking7' and properly faced a statutory maximum sentence

of twenty yeats. Loyda-Hernandez argues, howevez, that llis prior tape conviction no longer

qualifies as a ffctime of violence'' under 8 U.S.C. j 1101(a)443)@ ,foEovdng lohnson.

N/hethez a second degtee tape convicéon qualiûes as a ffcrime of violence'' following

Johnson or even whethermlohnson applies in the immigration context is immaterial, however,

because the indictment relied on his fltni trafikldn convicdon resuldng in ltis 2005

concluded that one of the ACCA'S de6nidons of ffviolent felony'' - a convicdon that fv volves
copduct that pzesents a serious potendal risk of physical itjury to another,'' - was unconsdtaztionally
vague. .J.I.L at 2563.



removal, to satisfy the aggravated felony reqlpirement of 8 U.S.C. j 13269$(2).3

Loyda-Hemandez has no possible clnim of right under Johnson and his petition is time-

batzed.

Therefore,

Any clnim that Loyda-H ernandez may have regarding the guidelines similarly fails.

Loyda-Hernandez sdpulated to an 8-point enhancement based on a prior convicéon for an

ffaggravated felony'' under U.S.S.G. j 2L1.2$)(1)(C). Thegpplication note to U.S.S.G. j

2L1.2 defines tfaggravated felony'' by reference to 8 U.S.C. j 1101(a)(43) and so potendally

itwolves the same analysis discussed above with regard to 8 U.S.C. j 1326.

However, the court never applied the 8-1evel enhancement for an Cfaggravated felony''

to Loyda-H ernandez. He received a l6-point enhancement because he had a prior cllnng

trafEclting conviction that resulted in a sentence in excess of 13 months. U.S.S.G. j

2L1.2@ (1)(A) (provicling for a l6-point enhancement when a defendant has previously been

deported following a convicdon for Tfa drug ttafficlting offense for which the sentence

imposed exceeded 13 months').

The plea agreem ent specified that othet guideline secdons ffmay be applicable'' and

<
'

g 'le
that the Court ls not bound by any recommendadons or sdpulations contained itl this

agzeement and may sentence m e up to the maximllm ptovided by lam '' Plea Agreem ent at

3, 11, ECF N o. 18. Accordingly, the sentencing court pe= issibly relied on other applicable

guideine secdons in detef-mirling Loyda-Hernandez's advisory guideline range. See Rule

11(c)(1)(B) (providing that the government will recommend that a paréclzlat provision of the

3 The Supreme Couzt recently gtanted a writ of cerdorari in Dim a a v. L nch 803 F.3d 1110

(9f.h Cir. 2015), which held, in the context of an immigradon case, tlaat the definidon of Gceime of
violence'' in 18 U.S.C. j 16:) was unconsdtudonally vague. L nch v. Dima a, No. 15-1498, 2016
WL 3232911 (U.S. Sept. 29, 2016).



sentencing gaidelines applies but that rfsuch a recommendation or request does not bind the

cotuf). As a reslzlt, any Johnson cbim as related tothe guidelines, is also completely

without merit.

111.

For the reasons stated, the court GRANTS the govemment's motion to dismiss, ECF No.

36, and DISM ISSES Loyda-Hernandez's motion to vacate, set aside ot correct lnis sentence

pursuant to 28 U.S.C. j 2255, ECF No. 30.Because Loyda-Hernandez has failed to make a

substantial showing of the denial of a constitutional right as required by 28 U.S.C. j 2253(c) and

Slack v. McDaniel, 529 U. 73, 484 (2000), a certiscate of appealability is DENIED.

ENTER: This day of November, 2016.

.# 'f+f : > .
United States District Judge


