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Julia Souder, appearing pro se. instituted this cause of action against W arren County, its

Board of Supervisors, its county attorney (Blaire Mitchell), its assistant county attomey (Dan

Whitten), its zoning administrator (Eric Moore), and its county executive (Douglas Stanley). ln

her tdgAmended) Complaint/Motion for Judgment'' Ms. Souter challenges the constitutionality of

provisions in the Warren County Cdcountf') zoning ordinance, which relate to the

ttAccumulation of Refuse'' and to d%Enforcement. In addition, she alleges that as enforced she

was denied due process (docket #4, pp 1-3, and #7, p 1). ln response the defendants have moved

to dismiss plzrsuant to Rule 12(b)(6) and filed a supporting memorandum of points and

authorities along with numerous attachm ents outlining the plaintiff's longstanding property-

related disputes with the County.tDocket # 9 and 10)

A Roseboro Notice, with a deadline set for August 23, 2013, was sent to the plaintiff

(docket //14), and this matter was then referred to the undersigned magistrate judge pursuant to



28 U.S.C. j 636(b)(1)(B) for proposed findings of fact and recommended disposition (docket #

15).

The plaintiff subsequently filed tsobjections'' to the defendants' motion (docket #29). ln

this som ewhat ram bling response, M s. Souter argues that dism issal of her complaint is

inappropriate for three reasons: because the state court had jailed her ttwith the acuuiescence of

the Defensei'' because the state court had imposed an appeal bond requirement that effectively

tdprecluded'' her ability to seek any direct appellate review; and because the defendants had failed

to ûssupervise the behavior and actions'' of their subordinates.

ln reply the defendants point-out that the plaintiff s imprisonment is a function of her

own decision-making, not that of any defendant; similarly, they point-out that it is the plaintiffs

own inaction, not any action by a defendant that is keeping her imprisoned. (Docket //30; #30-1,

p. ll-l-hey note that the state court's August 2013 order holding Ms. Souter in civil contempt and

imposing a six-monthjail sentence (docket //30-2), contains inter alia an express finding that Ms.

Souter has persistently continued to violate its earlier November 2010 injunction (docket #10-6,

pp 1-5), which ordered her to maintain her property in compliance with the Cotmty's zoning

code. As additional support for their motion, the defendants point to the state court's detailed

outline of the nature and extent of M s. Souter's violations, the clean-up that would be required as

a condition precedent to her early release, and the state court's authorization for a County clean-

up of the property at the plaintiff s sole expense in the event on her inaction.

1. Sum m ary and Recom m ended Disposition

After a cmvful and mature consideration of the entire record and after having heard the

views of the parties, including specifically the fact M s. Souter's pleadings do not support a



plausible inference of any right to relief as to any of the defendants, and for the reasons that

follow, it is RECOMMENDED that summary judgment be GRANTED in favor of al1

defendants, and that this case be DISM ISSED W ITH PREJUDICE W ITHOUT LEAVE

FURTHER TO AMEND and that it be STRJCKEN from the court's active docket.

lI. Standard of Review

A. Rule 12(b)(6)

To survive a Federal Rule of Civil Procedtlre 12(b)(6) motion, a complaint must allege

facts that, when accepted as true, tdstate a claim to relief that is plausible on its face.''zqshcro.ft v.

Iqbal, 556 U.S. 662, 678(2009) (quoting Bell Atl. Corp. v.Twombly, 550 U.S. 544, 570 (2007))

(internal quotation marks omitted).Further defined, a claim is plausible on its face when ltthe

plaintiff pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.'vtftciting Twombly, 550 U.S. at 556). Legal

conclusions or conclusory statements do not suffice and are not entitled to the assumption of

tnzth. 1d. (citing Twombly, 550 U.S. at 555). Thus, it is the court's obligation to iidetermine

whether it is plausible that the factual allegations in the complaint are enough to raise a right to

''M (7/y, ofcharlottesville, 579 F.3d 380 386 (4th Cir.relief above the speculative level. onroe v. ,

d 261 266 (4th Cir. 2009)) (internal quotation marks2009) (quoting Andrew v. Clark, 561 F.3 ,

omitted).

Therefore, in making its determination whether to dismiss, the court must exnmine the

complaint as a whole, consider the factual allegations in the complaint as tnle, and construe the

factual allegations in the light m ost favorable to the plaintiff. Albright v. Oliver, 510 U.S. 266,

' D idson cnlv, 4O7 F.3d 268 (4th Cir. 2005).268(1994); f ambeth v. Bd. ofcomm rs of Jv



ln resolving a Rule 12(b)(6) motion, the court ttis not to consider matters outside the

pleadings or resolve factual disputes when ruling on a motion to dismiss,'' Bosiger v.

Afrpptzys,, znc., 51O F.3d 442 450 (4tb cir. 2007)4 however, the court may consider documents

integral to the complaint or specifically referenced by it without converting the Rule 12(b)(6)

motioninto onefor summary judgment. Tellabs, Inc. v. Makor Issues & Rights, L td., 551 U.S.

308, 32242007).

In addition, ptlrsuant to Rule 12(d),the court hasd4complete discretion to detennine

whether or not to accept the submission of any material beyond the pleadings that is offered in

conjunction with a Rule 12(b)(6) motion and rely on it, thereby converting the motion, or to

reject it or simply not consider it.'' 5C Charles Alan Wright & Arthtzr R. Miller, Federal

tl d 2004 201 1 Supp.); see Kensington Vol. Fire Dep't,Practice & Procedure j 1366, at 159 (3 e . ,

d d 201 1) aff'd 684 F.3d 462 (4th cirlnc. v. Montgomery Ca/y., 788 F. Supp. 2 431, 436-37 (DM . , , .

2012). And if the court considers such material, ttthe motion must be treated as one for sllmmary

judgment under Rule 56;'5 in which case ''ga)ll parties must be given a reasonable opportunity to

present a1l the material that is pertinent to the motion.'' Rule 12(d).

B. Special Consideration for Pro Se Litigants

Pro se pleadings are liberally construed and held to a less stringent standard than

pleadings drafted by lawyers, 551 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S. 97,

' C 612 F 3d 720 724 (4th Cir 2010). Pro se106(1976)); accord Brown v. N C. Dep t of orr. , . , .

complaints are entitled to special care to determine whether any possible set of facts would

entitle the plaintiff to relief. Hughes v. Rowe, 449 U.S. 5, 9-10(1980). Nevertheless, pro se

complaints must be dism issed, if they do not allege çia plausible claim for relief.'' Forquer v.

Schlee, 2012 U.S. Dist. LEXIS 172330, *7 (DMd. Dec. 4, 2012) (citations and internal quotation
4



marks omitted). Thus, dçlwlhile pro se complaints may represent the work of an untutortd hand

requiring special judicial solicitude, a district court is not required to recognize obsclzre or

extravagant claims defying the most concerted efforts to unravel them.''Weller v. Dep't ofsoc.

d 387 391 (4th cir. 1990) (citation omitted)Servs .for the (7fy ofBaltimore, 901 F.2 ,

111. Plaintifrs Claim

ln her nmended complaint (docket //4), Ms. Souter seeks a declaratory judgmént that

section 180-19 of the Warren County (Virginia) zoning ordinance dealing with the

çslalccumulation of refuse'' and section 180-60 of the same ordinance dealing with

tlgelnforcement'' are unconstitutional. To support this contention , she sets forth both provisions

verbatim and points to what she contends are the absence of necessary Cldefinitions defined in the

Eordinancel,'' the absence of Eiany minimums for enforcement'' the absence of any defined

cleanup dçprocedtzres'' and the absence of any Strules governing'' cleanup documentation. (Docket

#4, pp 2-3) The plaintiff also claims that the phrase çûwhich might endanger the Public Safety'' in

the ordinance's enforcement section is tmconstitutionally vague and fails to define what

constitutes Cireasonable'' notice. (1d. at 3)

Attached to the plaintiff s original complaint, and incomorated by reference in her

amended complaint is a glut of letters, notices, pleadings and assorted submissions documenting

both Warren County's longstanding (at least since 2010) efforts to get the plaintiff to cleanup her

property and her vociferous complaints of persistent violations of her privacy, trespass and other

personal rights.

In the style of plaintiff s nmended complaint, in addition to identifying W arren County

and its çûBoard of Supervisors'' as defendants, she also names five county officials as defendants.



However, no cognizable wrongdoing is asserted against any one or more of these individuals;

therefore, their designation as defendants is deemed to be in their respective official capacities.

' Exhibits 1Defendants

As previously noted, tmderpinning the case now before the court is a five-year struggle

by W arren County to effect a clean-up of the plaintiff s property. This effort is documented by

the defendants in exquisite detail in the form attachments submitted in support of their motion to

dismiss. Inter alia, these include the county attorney's affidavit (docket #30-1), a smfeit of state

court records (docket #10-3,#10-6, #10-7, #10-8, #10-12 and //30-2), arld numerous

photographic exhibits (docket #10-4, //10-5, #10-9, #10-10 and 10-11) illustrating the condition

of Ms. Souter's property at various times. Also submitted by the defendants in support of their

motion are charts illustrating the County's m ulti-year, multi-venue litigation history with M s.

Souter (docket # 10-1, #10-2 and #10-3 p 1), a history which includes two previous unsuccessful

efforts on the plaintiff s part to seek relief through the federal court (Souter v. County of Warren

l d Souter v
, Comm. of Virginia, 5: 12cv00121-MFU). 35:10cv00122-SGW, an

1 In reviewing the motion to dismiss, the court may consider allegations in the complaint, matters of pubjic ecord,
and documents attached to the motion to dismiss that are integral to the complaint and authentic. See Philips v.

: d thPitt Cnty
. Mem I Hosp., 572 F.3 176, 180 (4 Cir. 2009).

2 .. ,, 
(j jaor eventual jailingIn this action arising out of a zoning dispute ... over the appearance of (her) property an

for just under four months for contempt of court, Ms. Souter asserted a 5 1983 claim against Warren County,
various officials, employees and others. ''Having identified no plausible injury, except for injury arising from the
judgment of the (state courtl, Ms. Souter's complaint was dismissed sua sponte under the Rooker-Feldman
doctrine. (5:10CV00122-SGW, docket #3)

3 ,This action also arises otlt of Ms
. Souter s zoning dispute over the appearance of her W arren County property

and her eventual incarceration. In this instance, seeking monetary damages and other relief, ''ltlhe gravamen of
(herl complaint is that she was unconstitutionally denied court-appointed counsel by the trial judge at the civil
contempt proceeding'' that resulted in her being jailed. Once again her effort to bring suit in federal court was
dismissed sua sponte, this time on the basis of state judge's immunity for actions taken in his official capacity and
on the basis of the sovereign immunity enjoyed by the Commonwealth of Virginia. (5;12cv00121-MFU, docket # 3)
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Totaling more than 250 pages, these exhibits show in detail that in early 2008 W arren

County obtained an injunction, later affrmed by the Virginia Court of Appeals, (docket #10-1 p.

4) directing M s. Souter to clear her property located at 471 Apple Jack Circle, Linden, Virginia

(''the property'), and imposing a suspended six month jail sentence (1d. at p 3) By November of

the same year, the property was again junked; the suspended sentence was revoked, and she was

jailed (f#. at p 4). This incarceration precipitated her first unsuccessful effort to invoke the

federal court's jurisdiction. See Souter v. Cnty of Warren, 5:10cv00122-SGW , 2010 U.S. Dist.

1.EX15125893 (WDVa. Nov. 30, 2010).

In 2010, the saga of M s. Souder's trashy property was renewed. ln M ay and July, M s.

Souter received Notice of Violation letters informing her that she was not in compliance with the

zoning laws (docket #10-4, pp. 6-10), and a couple of months later her adherence to waste

management regulations was also questioned (docket # 10-4, pp. 6-8). ln July the cotmty took

the zoning 1aw non-compliance issue to court, requesting injunctive relief on the basis of Ms.

Souder's continuing recalcitrance (docket # 3, pp. 1-5); however, by seeking multiple

continuances and filing a plethora of motions (docket # 10-6, pp. 25-27, 27-28, 30, 32-38, 39-

40, 41-42) this issue was not decided until entry of an Order of Injunction in November 2010

(docket # 10-6, pp. 6-10). Despite her multiple efforts to raise questions about validity of the

injunction order, it has remained in full force and effect (docket #10-6, pp 6-7, 8-13, 23).

Consequently, in February 201 1 when a clean-up of the property had not progressed, the

state court authorized the Cotmty to clean it (docket #10-6, pp. 24-25). Once again Ms. Souder

tmsuccessfully objected (f#., pp. 31-34 tpart two), 35-36); the property was cleared; the debris

was sold at public auction in June 201 1 (f#. p 37), and the County's liens against Ms. Souter's

climbed to $30,811.69 (docket #10-1, p 6).



Seemingly oblivious to this history ineffective recalcitrance, by September 2012 M s.

Souter's obedience was again in question, and the County felt compelled to file a motion for a

' ltitude of extraneous objections 4 the state courtnzle to show cause. Over M s. Souter s mu

directed issuance of a rule, and the matter was later scheduled for a date in January 2013.

(Docket #10-6, pp 42-52; #10-7, p 15). lnstead of waiting for the state court's orderly

consideration by of the rule on the scheduled heazing date in January, M s Souter initiated a three-

court initiative. She tmsuccessfully attempted to appeal to the Virginia Supreme Court (docket #

10-7, pp 1, 9-13, 15; #12, pp 9, 13). Before the state trial courq she initiated demands for

discovery and for the assistance of court-appointed counsel, and she continued to express her

tsvehement'' objections the state court's issuance of the rule (docket # 10-7, pp 22-28). And as

yet another fonlm before which to express her ongoing anger and distain for the actions of the

County and the state court, she filed suit against both in federal court (Souter v. Virginia,

5:12cv00121 (WDVa. Nov. 20, 2012) (dismissed without service of process on the basis of

sovereign immtmityl).

After several continuances, on December 20, 2012 the state circuit court denied the

plaintifps several objections and demands and continued the hearing on the rule for another three

months. (Docket #10-7, pp 31-32). lgnoring the content of the state court's order and

unperturbed by her continuing lack of litigation success, M s. Souter almost immediately filed a

rambling, prolix and generally unintelligible objection that inter alia renewed her demand for the

4 ' z h tographic evidence was ''obtained by trespass
z''The plaintiff s objections included claims that the County s p o

that she was ''entitled to Iive on (her) property as (shel sees fit,'' that she was the victim of t'prejudice'' on the part
of various County officials, that the state court had unconstitutionally ''denied (herl counsel at a#I stages of this
casez'' and that the applicable provisions of the County's zoning ordinance were impermissibly vague. (Docket # 10-
6, pp 53-57).
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eotu't to appoint her a lawyer and her contention that the pertinent provisions of the zoning code

were unconstitutional. (Docket #10-8, pp 1- l4).After at least one additional continuance granted

at Ms. Souter's request (docket #10-8, p 17), a hearing on the County's show cause nlle was

finally held on April 19, 2013. At its conclusion she was found to have lkontinued to

accumulate refuse, debris, inoperable vehicles, and other materials'' on her property in violation

of the zoning ordinance, to be in violation of the court's earlier order of November 16, 2010 to

clean and maintain her property in compliance with ordinance, and to be in contempt of court.

(Doeket #10-8, pp 19-21). Shewas ordered to clean-up the property by Jtme 12 çdto the

satisfaction of the Zoning Administratori'' she was ordered to m aintain it, thereafter, in

compliance with the court's order and the zoning ordinance; any jail sentence for civil contempt

was stayed tmtil June 25, and she was infonned that she was subject to a sentence of içsix

monthgs) in . . . jail-'' (./#.).

Seemingly unchastened by this development, M s. Souter continued to file tçobjections''

and Sçnoticelsl,''make lçdemandlsl,''address miscellaneous inquiries to the court, and in writing

voice her çdexpectlationq.. . (of receiving) proper replgiesq'' from the state court. (Docket #10-8

pp 22-24, 28-32, 37-39). Most importantly, she persisted in her refusal to comply with the court

order to clear her property of the trash and other debris. Consequently, on July 8, 2013 a six-

month jail sentence was imposed with its imposition stayed tmtil July 15 in order to give the

plaintiff one last opportunity to comply with the clean-up order.(docket #12, pp 2-5).

lmposition of the sentence was subsequently stayed for an additional tllree weeks to give the

plaintiff even more time to effect the required clean-up. (Docket #12, pp 10-12) When this did

not occlzr, Ms. Souter was finally jailed on August 10; however, in the window of calm before

this occurred, Ms. Souter filed the action at hand (document 10-8).
9



lV . Defendants' M otion to Dism iss or, in the Alternativk, for Sum m ary Judgm ent

Relying on applicabiliv of- the Rooker-lreldman doctrinesand a general lack of subject

matter jurisdiction, in their motion to dismiss, the defendants challenge the plaintiff s efforts to

invoke federal court jurisdiction. Additionally and altematively, as support of their Rule

6 j.j jjs12(b)(6) motion the defendants invoke the Younger doctrine of abstention, t e zon

' i lidity 7the failure of the pleadings to meet even marginally adequateordinance s presumpt ve va 
,

8 h rinciples of judicial and quasi-judicial immunity, 9the qualifiedpleading requirements, t e p

Based On Rooker vt Hdelity Trust Co., 263 U.S. 413 (1923) and Dist. of Columbia Cbtzrt ofAppeals v. Feldman.
460 U.S. 462 (1983), this doctrine stands for the general principle that of alI the federal courts, only the U. S.
Supreme Court has appellate jurisdiction over state court judgments, and a Iitigant in state court must find a state
court remedy, or obtain relief from the U.S. Supreme Court.

6 Yo
unger v. Harris, 401 U.S. 37 (1971).The doctrine arising out of this case stands for the proposition that, except

in extraordinary circumstances, the Iower federal courts ought not hear civil rights tort claims brought by a person
who is currently tbe subject of a criminal, quasi criminal, civil, or administrative matter arising from tbat claim in
state court. See Hufjman v. Pursue, ttd., 420 U,S, 592 (1975); Middlesex County Ethics Comm'n v. Garden State 8Jr
Assoc., 457 U.S. 423 (1982).

1 '' i Iative zoning decision is presumed to be valid
z'' and if that presumptive validity is challenged by probativeA Ieg s

evidence demonstrating that it was unreasonable, then ''the governing body is required to produce sufficient
evidence of reasonableness to make the issue fairly debatable. If the issue is fairly debatable, the Iocal governing
body's Iegislative zoning decision must be sustained.'' Fairfax County v. Southland Corp., 224 Va. 514, 522-23, 297

dS
.E.Z 718, 722 (1982).

8 dAlthough it is well settled that the court is to construe Iiberally pro se pleadings
, Hill v, Braxton, 277 F.3 701,

th '' ld to a less stringent standards than formal pleadings drafted by Iawyers
z'' Erickson707 (4 Cir. 2002), and are he

v. Pnrdus, 551 U.S. 89, 9442007), a pro se plaintiff's complaint must be held to certain minimal pleading standards,
Switzer v. Town ofstanley, 2010 U.S. Dist. LEXIS 126430, *8 (WDVa. Dec. 1, 2010). Under Rule 8(a), a complaint
must include: (1) a short and plain statement of the grounds for the court's jurisdiction, unless the court already
has jurisdiction and the claim needs no new jurisdictional support; (2) a short and plain statement of the claim
showing that the pleader is entitled to relief; (3) and a demand for the relief sought, which may include relief in the
alternative or different types of relief; in addition, under Rule 10(a) and (b), a complaint must include a caption
stating the names of the parties and its claims or defenses in numbered paragraphs.

9See generally Felder v
. Den Hartog, 2011 U.S. Dist. LEXIS 27561 (EDVa. Mar. 17, 2011)9 lynch v. Spotsylvania

County 8J. of Zoning Appeals, 42 Va. Cir. 164, 166 (Spotsylvania, 1997),

10



immunity of government oftuials rrom suitsloand the doctrine of sovereign immunity. (docket

//10, pp 6-20)

Discussion

M s. Souder's complaint, including its many attachments, can be liberally construed to be

a assertion on her part that the County's efforts to enforce its zoning ordinance violated her

perceived rights of privacy and to be left alone; however, to state a claim under j 1983 against a

111: l intiff must establish (1) that thegovernment offcial performing discretionary functions, a p a

defendantlsj deprived (her) of a right secured by the Constitution or laws of the United States

and (2) that such deprivation was committed by a person acting under color of state law.''See,

d 514 517 (EDNC. 2007) (citing Gomez v. Toledo, 446e.g., Bennett v. Monette, 5Q7 F. Supp. 2 ,

U.S. 635, 64041980:. If such a claim is established, both county governments and their officials

are persons acting under color of state 1aw and subject to suit under j 1983. See, e.g., L ove-L ane

d 766 782 (4th cir. 2004).v. Martin, 355 F.3 ,

lf it is assumed arguendo that the plaintiff herein seeks to assert a cause of action against

the five named County officials in their individual capacities (despite the absence of any

allegation of wrongdoing on the part of any one or more of them), the doctrine of qualified

immtmity shields them from civil dnmages. Each was at the relevant time a govemment official

performing zoning law-related discretionary ftmctions. Their conduct is not alleged to violate

1 0 d thSee Slattery v
. Rizzo, 939 F.2 213, 216 (4 Cir. 1991).

l l :y ,Susko v
. City of Weirton, 2011 U.S. Dist. LEXIS 5450, 7, 13 (NDWVa. Jan. 20, 2011) ( city employee s oversight of

zoning ordinance enforcement is a discretionary function) fay'd Susko v. City of Weirton, 2011 U.S. App. LEXIS
th17386 (4 Cir. Aug. 18, 2011).

1 1



any clearly established statutory or constitutional right about which reasonable person would

have known. See Harlow v. Fitzgeral4 457 U.S. 800, 8 18 (1982).

The analytical steps required to make the determination as to whether the nnmed Cotmty

ofticials are entitled to qualified immtmity are: (1) an inquiry into whether the plaintiff has

alleged a deprivation of a constitutional right and (2) whether that right was clearly established at

d 279 286 (4th cir. 2001). Underthe time of the alleged violation. Rogers v. Pendleton, 249 F.3 ,

the pleadings,both for Rule 12(b)(6) pumoses and altematively under the facts as established for

Rule 56 purposes, the actions of the individual defendants are shielded by qualified immtmity.

The zoning ordinance is facially valid and enforceable. Pendleton Constr. Corp. v.

Rockbridge County, 652 F. Supp. 312, 317 (1987) (Virginia 1aw . . . ttprovidels) for the delegation

of zoning authority to the Commonwealth's localities''). Contrary to the plaintiff's

undemonstrated assertions, the ordinance is reasonable and neither arbitrary nor capricious. See

d 778 782 (2010). Ite.g., Schefer v. City Council ofFalls Church, 279 Va. 588, 596, 691 S.E.2 ,

bears a reasonable and substantial relation to the public health, satkty, morals, or general welfare.

f#. lts enforcement provisions, about which the plaintiff complains, were neither arbitrary nor

d 125 128capricious
. See Epperly v. County of Montgomery, Va. App. 546, 553; 620 S.E.Z ,

(2005). (a trial court in Virginia û'may find a party in contempt for disobedience or resistance to

any lawful process, judgment, decree or order of the coulf'l. There is nothing either in the

pleadings or in the record to suggest that the plaintiff was intentionally treated differently

compared to others similarly situated. There is nothing in the pleadings or in the record to

suggest that the removal and disposal of the trash and debris from the plaintiff s property or the

related zoning law enforcement actions were undertaken other than in compliance with the

zoning ordinance. M oreover, the state court possesses the authority to strike down zoning

12



decisions that are ''arbitrary, capricious, discriminatory or illegal.'' Trustees ofMcDonogh Educ.

d 637 645 (Md. 1960). And Ms.Fund & Institute v. Baltimore C/z/n/y, 221 Md. 550, 158 A.2 ,

Souter's complaint contains no assertion that an effort to seek such relief in state court would not

afford her a forttm to rectify any such cognizable injtlry. Thus, she has failed to state a

substantive due process claim that is plausible on its face. See Sylvia Dev. Corp. v. Calvert

d 0 829 (4th cir 1995) (t((Tqhe fact that established state procedures wereCounty 48 F.3 81 , .

available to address and correct illegal (zoningl actions . . . belies the existence of a substantive

due process claim.'').

B.

apply to mtmicipal entities, Owen v. City ofAlthough qualified immtmity does not

Independence, 445 U.S. 622, 649 (1980), nothing in the record suggests dûthe execution of a

policy or custom '' of the County that caused the violation of any constitutionally protected right

of the plaintiff. See Monell v. Department ofsoc. Servs., 436 U.S. 658, 690-691 (1978) (Cçthe

touchstone of the j 1983 action against a government body is an allegation that offkial policy is

responsible for a gconstitutionally protectedq deprivation, (andq . . . local governments . . . may be

sued for (such) deprivations visited pursuant to governmental ''custom'' even though such a

custom has not received formal approval through the body's ofticial decisionmaking chmmels);

accord Board o/ Cnp.Comm 'rs of Bryan CW/y., Okla. v. Brown,520 U.S. 397, 403 (1997)

(çlrtajocal governmental bodies. . . may not be held liable under j 1983 solely because gthey)

employl) a tortfeasor.').

Monell and subsequent cases, thus, stand for the proposition that a plaintiff seeking to

impose liability on a local governmental body tmder j 1983 must identify the locality's St'policy''

or ts'custom'' that caused the alleged injlzry. fJ. The plaintiff has failed to show such a cognizable
13



constitutional injury tdproximately caused geither) by a written policy or ordinance, or by a

widespread practice that is so permanent and well settled as to constitute a çcustom  or usage'

with the force of law.'' d 887 954 (MDNC. 2011)See McFadyen v. Duke Univ., 786 F. Supp. 2 ,

(internal quotation marks omitted).

zoning enforcement efforts in the instant case

violated one or more of the plaintiff s constitutionally protected rights, neither of the two

independent grounds upon which the Cotmty itself might be held liable for its enforcement effort

has been alleged or even suggested.

lf one then assumes arguendo that the

First, the record does not suggest that the defendant zoning

administrator (Eric Moore) made the tinal decision to proceed with enforcement. See Vodak v.

d 738 747-748 (7th Cir. 201 1) (holding that the city cotmcil's delegationCity ofchicago, 639 F.3 ,

of sole decisionm aking authority to the police superintendent to set the policy regarding mass

arrests in demonstraticm situations was Eçconsistent with . .. state law as well as within the

glocality'sj ordinance').ln other words, the zoning administrator in the instant case was not in

effct the county itsel; he was not its surrogate. Second, even if the Board of Supervisors (the

12 j ted authoritybody with legislative immunity that enacted the zoning ordinance) had not de ega

to the zoning administrator with respect to the enforcement action about which The plaintiff

complaints, the record nmply demonstrates that he simply enforced an already existing and

facially valid zoning law. As performed, such acts aze adm inistrative, executive, or m inisterial in

nature, and such officials are entitled to receive the protection of qualified immunity. Jodeco,

lnc. v. Hann, 674 F. Supp. 488, 494 (DNJ. 1987)

12See e
.g., Jodeco, Inc. v. Hann, 674 F. Supp. 488,494 (DNJ. 1987.
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B.

ln their assertion of the Rooker-Feldman doctrine applicability, the defendants are

invoking t$a jurisdictional rule providing that lower federal courts generally cnnnot review state

'' S lliday Amusement v. State of South Carolina, 401 F.3d 534 537 (4th Cir.court decisions. o ,

2005). Under this doctrine, federal district courts are barred lsfrom considering issues already

presented by a party and decided by a state court'' and they are alsolûbarred from hearing

(cqonstitutional claims that are Slinextricably intertwined with questions (so) ruled upon by a state

'' ld ( uoting Plyler v. Moore, 129 F.3d 728 731 (4th Cir 1997) (internal quotation markscourt. . q , .

omitted). The defendant's reliance on the Rooker-Feldman doctrine, therefore, presents the

question of whether M s.Souder is seeking to have this court review the state court's zoning

decision and thus pass upon the merits of that decision. See Jordahl v. Democratic plr@ of

d l92 202 t4th cir 1997).nrginia, 122 F.3 , .

A federal claim is Etinextricably intertwined'' with a state court decision if ttthe federal

claim sucoeeds only to the extent that the state court wrongly deeided the issues before it.''

11 tate Ins. Co. v. I'Fl FJ. State Bar, 233 F.3d 8 13 8 19 (4th cir 2000).W s , . For that reason, under

Rooker-Feldman Cça party losing in state court is barred from seeking what in substance would be

appellate review of the state court judgment in a United States district court, based on the losing

party's claim that the state judgment itself violates the loser's federal rights.'' Brown tt Root, Inc.

d 194 199 (4th Cir. 2000) (intemal quotation marks omitted). Rooker-v. Breckenridge, 21 1 F.3 ,

Feldman is therefore implicated ''if in order to grant the federal plaintiff the relief sought, the

federal court must determine that the state court judgment was erroneously entered or must take

'' J rdahl 122 F.3d at 202 (internal quotationaction that would render the judgment ineffectual. o ,

marks omitted).

15



A review of the record herein, more than amply demonstrates that the Rooker-Feldman

doctrine applies to this cases and as a consequence, this court does not have subject matter

jurisdiction. W ere this court to grant the plaintiff the relief she seeks, it would effectually

overrule or otherwise nullify the multiple zoning-related decisions of the Circuit Court of W arren

Cotmty (Virginia). Contrary to her bald assertion to the contrary, she has been provided due

process. She has had nmple opportunity, as part of the multiple state court proceedings, to raise

and litigate any constitutional claims, privacy claims, and any other perceived zoning or

enforcement issues.

Succinctly put, this action by the plaintiff in this court is the functional equivalent of an

appeal from a state court decision; the Rooker-Feldm an doctrine is applicable, and the state

court's decisions must proceed through Virginia's system of appellate review, not the lower

federal courts. The record before the court makes it patently evident that M s. Souter's action

was tand is) intended by her to be an effort to obtain federal cotu't review of a series of adverse

zoning enforcement decisions by the W arren County Circuit Court.

C.

To the extent the plaintiff s action in this court can be arguably constnzed to be a claim

of wrongdoing on the part of the state court judge in the performance of his duties, such a claim

is foreclosed by absolute immunity. çilljudges of courts of superior or general jurisdiction are

not liable to civil actions for their judicial acts, even when such acts are in excess of their

jtlrisdiction, and are alleged to have been done maliciously or corrtzptly.''kvfl/pw v. Sparkman, 435

U.S. 349, 355-356(1978).

lmplicitly, the plaintiff s claim s against the individual defendants pertain to their conduct

in initiating and advancing the zoning 1aw enforcement action against the plaintiff is equally

1 6



foreclosed by the doctrine of prosecutorial immunity.

presenting the gsltate's case, the prosecutor is immune from a civil suit for damages.'' Imbler v.

Pachtman, 424 U.S. 409, 431 (1976).

attomey, the assistant county attorney, the county executive, and the zoning administrator must

çllljn initiating a prosecution and in

Accordingly, plaintiff s claim s against the county

be dism issed on the basis of absolute immunity.

D.

The Younger doctrine of abstention also bars Ms. Souter's effort to seek injtmctive or

damage recolzrse in federal court.At its core, this doctrine stands for the proposition that attacks

on state court determinations judgments should be ptlrsued through state court appeals and

federal courts ought not to inject themselves in ongoing state proceedings. See Younger v.

Harris, 401 U.S. 37, 41-5441971); see also Heck v. Humphrey, 512 U.S. 477, 486(1994) (ç1W e

think the hoary principle that civil tort actions are n0t appropriate vehicles for challenging the

validity of outstanding criminal judgments applies to . . . actions that necessarily require the

plaintiff to prove the unlawfulness of gher) conviction or confinement.'').

In the instant case abstention under Younger is appropriate,given the absence of

demonstrable bad faith or harassment on the part of any defendant and equally the absence of a

patently invalid zoning ordinance (despite the plaintifps assertion to the contrary).

Stated simply, the Younger v. Harris doctrine holds that a federal court should

abstain from interfering in a state proceeding, even though it has jtlrisdiction to

reach the merits, if there is (1) an ongoing state judicial proceeding, instituted

prior to any substantial progress in the federal proceeding; that (2) implicates

important, substantial, or vital state interests; and (3) provides an adequate
opporttmity for the plaintiff to raise the federal constitutional claim advanced in

the federal lawsuit.



uoore v. city ofAsheville, 396 F.3d 385 390 (4th cir. 2005) (citations omitted). In the case now

before the court the plaintiff s claim meets these criteria. She seeks to invoke federal jurisdiction

13 ituted prior to this proceeding
.to restrain an ongoing state civil 1aw enforcem ent proceeding inst

14 jdjsg theHer action implicates zoning
, an important and substantial state interest. And by prov

plaintiff with al1 relevant procedural and substantive protections, including notice, an opportunity

to respond, a contested hearing before a state court of general jurisdiction and multiple

opporttmities to rectify her non-com pliance, she was provided m ore than :6an adequate

opportunity to raise the federal constitutional claim she seeks to advance in this federal lawsuit.''

See.L aurel Sand (f Gravel, Inc. v.

d t 390 (4* Cir. 2005:.City ofAsheville, 396 F.3 a

E.

d 156 165 (4th cir. 2008) (quoting Moore v.Wilson, 519 F.3 ,

The defendants' reliance of the failtlre to satisfy minimal pleading requirements is

equally meritorious. Rule 12(b)(6) directs a federal court to dismiss causes of action that itfail to

state a claim upon which relief can be granted.'cule 8(a)(2) providesthat a pleading must

contain a ttshort and plain statement of the claim showing that the pleader is entitled to relief,''

and û$a complaint must contain suffkient factual matter, accepted as true, to tstate a claim to

13Addressing the question of whether a state enforcement action was in fact ongoing
, the Fourth Circuit has

noted: ''W e continue to focus on Younger's policy of com manding federal restraint when the federal action is
duplicative, casts aspersion on state proceedings, disrupts important state enforcement efforts, and is designed to

dannul a state proceeding. Moore v. City ofAsheville, 396 F.3 at 394-395.

14 .. j ygytnanIn extending Younger to prescribe abstention in favor of state civil actions
, the Supreme Court n

(Pursue, Ltd.l, 420 U.S. 592 ... ((1975)) was mindful that the doctrine was originally applied to protect the state
interests represented in criminal prosecutions. Consequently, it extended the Younger doctrine only to civil cases

,, ye a96 j: ad atin which important state interests were at stake
, such as a nuisance action. Moore v. City ofAshevi , .

393.
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'''15 
.,d hcrop v. Iqbal, 556 U.S. 662, 678, (2009) (quoting Bellrelief that is plausible on its face. s

Atlantic Corp v. Twombly, 550 U.S. 544, 570 (2007:. Although $ia pro se complaint, however

inartfully pleaded, must be held to less stringent standards than fonnal pleadings drafted by

lawyers, Erickson v. Pardus, 551

threshold of plausibility.''

U.S. 89, 94 (2007), . . . (itl must at least meet a minimal

Simmons v. Bank ofAm., NA., 2014 U.S. Dist. LEXIS 14775, *6

(DMd. Feb. 6, 2014) (internal quotation marks omitted).

Accepting Kias tl'ue all of the factual allegations contained in the complaint'' (including all

of the plaintiff s related submissions), tsdrawgingl a11 reasonable inferences (from those facts) in

favor of the plaintiff,'' and holding her pleadings to less stringent standards than formal

pleadings, the plaintiff's complaint nevertheless fails to state a plausible cause of action upon

dwhich relief m ay be granted. See E.L du Pont de Nemours dr Co. v. Kolon Indus., Inc., 637 F.3

th cir 201 1) (citations omitted); Monroe v. City ofcharlottesville, 579 F.3d 380 385-435, 440 (4 . ,

th i 2009) cert. denied 559 U.S. 992(2010); Simmons v. Bank ofAm., NA., 2014 U.S.386 (4 C r. , ,

Dist. LEXIS 14775 at *6.

ln essence the plaintiff's complaint alleges only that the defendants violated her

perceived license to the peaceable possession of her property irrespective of her abject failure

and refusal to comply with the Cotmty's facially valid zoning ordinance. Her complaint contains

no facts upon which suggest this court's jurisdiction. lt sets forth no facts upon which to suggest

the defendants (or any one or more of them) violated a right or protection afforded the plaintiff

pursuant to the constitution or federal law.It provides no grotmds for this entitlement, other than

15 '' l ontent that allows the court to draw theA claim has facial plausibility when the plaintiff pleads factua c

reasonable inference that the defendant is Iiable for the misconduct alleged.'' Iqbal, 556 U.S. at 678.
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labels and conclusions. It presents no facts, and it provides no basis even to suggest a

conceivable claim, 1et alone one that is plausible.

F.

Although as a general nzle extrinsic evidence is not considered at the Rule 12(b)(6) stage,

the Fourth Circuit has adopted an exception. W here a defendant attaches a document to its

motion to dismiss, ''a court may consider it in determining whether to dismiss the complaint, litl

it was integral to and explicitly relied on in the complaint and lifl the plaintifi) doges) not

challenge its authenticity.'' American Chiropractic Ass'n v. dTrigon Healthcare
, Inc., 367 F.3

'1' cir 2004) (quoting Phill+s v. Lcllnt'l Inc., 190 F.3d 609 618 (4th cir. 1999).212, 234 (4 . ,

Herein, under the defendants' Rule 12(b)(6) motion,matters outside of the pleadings

have been presented. The plaintiff does not challenge the authenticity of any of the submitted

documents. She is aware that these attached documents may serve as the bmsis for the motion to

be considered as one for summary judgment.She is aware of the standard of review applicable

and she has been given a reasonable opportunity to16to a motion for summazy judgment,

present a1l material that is pertinent to the motion.M oreover, the documents are not extraneous;

no discovery prior to their utilization for slzmmary judgment purposes is necessary, and their

consideration Séis likely to facilitate the disposition of the action.,'' 5 C W right & M iller, Federal

d d 2004 201 1 Supp
.); see L ejtridge v. Matthews,Practice & Procedure j 1366, at 165-166 (3 e . ,

2013 U.S. Dist. LEXIS 141320. *31-33 (DMd. Sep. 30, 2013).

16 '' h ther the evidence presents a sufficientThe relevant inquiry in a summaryjudgment analysis is w e
disagreement to require submission to a jury or whether it is so one-sided that one party must prevail as a matter
of Iaw.'' Anderson v. Liberty tobby, lnc., 477 U.S. 242, 251-252 (1986). And in making this review a court must
view the facts in the light most favorable to the non-moving party. Id. at 255.
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Therefore, for purposes of this discussion the defendants' motion to dismiss will be

treated as one for summary judgment and its proposed disposition will e considered as provided

din Rule 56
. See e.g., Finley L ines Joint Protective #2 Unit 200 v. Norfolk S. Corp., 109 F.3

93 995-996 (4th cir. 1997).9 ,

In a nutshell, the relevant evidence in support of the gzant of summary judgment in favor

of the defendants is the many, m any, pages of state court doctlm ents submitted by the defendants

to demonstrate the County's multiple efforts (both administrative and court-directed) to get the

plaintiff to remove the trash and debris from her property and the plaintiff corresponding

recalcitrance and outright refusal to comply with facially valid court orders. The very nattlre of

this evidence is neither susceptible to contradiction nor to some uncertainty, and for all practical

purposes it is dispositive of the relevant facts. The plaintiff has submitted no factual basis upon

which to predicate a claim either for damages or for injunctive relief, and there is no suggestion

in the record that additional evidence of relevance would be gained from discovery. ln short,

there is not alternative version of the facts, and there is uncertainty. Accordingly, the defendants

are entitled to sllmmary judgment in their favor

V1. Proposed Findings of Fact

In compliance with Rule 12(d), a11 parties were given a reasonable opportunity to present
a11 the material is pertinent to the motion to dismiss;

Special care was afforded to the plaintiff spro se complaint in making the determination
as to whether any possible set of fads would entitle the plaintiff to relief;

The plaintiff s complaint does not allege a plausible claim for relief;

The complaint alleges no wrongdoing on the part of any individual defendant, or the
içBoard of Supervisors'' or any cognizable claim  against the County, and their
designation as defendants is deem ed to be in their respective official capacities only;
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5. On the basis of their facial validity and the fact that their validity was not challenged by
any party, the documents submitted by any party in support or in opposition to the motion
to dismiss are deem ed to be valid;

The plaintiff s complaint fails to state a substantive due process claim that is plausible on
its face;

There is an established state procedlzres available to the plaintiff to address and correct
illegal zoning actions, and this availability contradicts the plaintiff s claim of the denial
of substantive due process',

8. The plaintiff s complaint failed to state a j l 983 claim against Warren County; or any
defendant not clothed with qualified or other immunity;

The plaintiff s cause of action tlled in this court is in effect intended by her to be an
appeal of a series of adverse zoning enforcement decisions by the W arren County Circuit
Court;

10. Application of the Rooker-Feldman doctrine compels a finding that this court does not

have jlzrisdiction to review decisions of the state court or to consider any other claims by
the plaintiff, which are inextricably intertwined with the earlier state-court judgments;

1 1. The Yotmger doctrine of abstention is applicable to the plaintiff s complaint;

12. The plaintiff s complaint fails to satisfy minimal pleading requirements of Rule 12(b)(6);

13. The plaintiffs complaint fails to comply with the pleading requirements of Rule 8(a)(2);

14. The plaintiff s existing claims are futile, totally lackinj in legal sufficiency, and there is
no suggested basis in law or logic to grant any applicatlon by the plaintiff for leave
further to am end;

15. The documents submitted by the various parties are not extraneous and may properly be
considered for summary judgment purposes;

l6. No discovery is necessary as a precondition to the use of any submitted doctlments for
summaryjudgment purposes; and

17. A11 defendants are entitled to summary judgment in their favor and the dismissal of the
plaintiff s action with prejudice.

18. Use of the documents for summaryjudgment purposes will facilitate the disposition of
this action',

VlI, Directions to Clerk
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The clerk is directed to transmit the record in this case immediately to the presiding

district judge and to transmit a copy of this Report and Recommendation to the pro se plaintiff

and a11 counsel of record.

Vlll. Notice to the Parties

Both sides are reminded that, ptlrsuant to Rule 72(b)of the Federal Rules of Civil

Procedure, they are entitled to note objections, if any they may have, to this Report and

Recommendation within fourteen (14) days hereof. Any adjudication of fact or conclusion of 1aw

rendered herein by the undersigned to which an objection is not specifically made within tht

period prescribed by 1aw may become conclusive upon the parties. Failure to file specific

objections pursuant to 28 U.S.C. j 636(b)(1) as to factual recitals or findings as well as to the

conclusions reached by the undersigned may be construed by any reviewing court as a waiver of

such objections.

DATED: This 18th day of February 2014
.

.h41t1 ,
United States M agistrate Judge
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