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Carl L. Sandler, pro se, brings this persond injury action pursuant to 28 U.S.C. § 1332 against
Western State Hospital (“WSH”); Jack Barber, Director of WSH; Dr. Mary Smith, Medical Director
of WSH; and Dr. Joseph Cosgrove, aWSH psychiatrist. Sandler is a citizen of Maryland, the
defendants are citizens of Virginia, and Sandler seeks damages in the amount of $16,000,000, dleging
that the defendants wrongfully committed him to WSH,* forcibly medicated him, failed to properly
diagnose and treet various physica injuries, and harmed his reputation by issuing awarrant for his return
to WSH after he escaped. In a November 18, 2003, Order, the court held that the Eleventh
Amendment barred clams againg WSH and the defendants in their officid capacity, and the court
granted defendants motion to dismisson dl clams, except so far as Sandler pursued clams againgt the
individud defendantsin their individua capacity only. On March 5, 2004, the remaining defendants,
Barber, Smith and Cosgrove, moved for summary judgment with supporting affidavits, and the court on

April 23, 2004, ordered Sandler to respond within 20 days, but to date Sandler has failed to provide

! Sandler dso dleges “illegd condraint,” but he fails to distinguish this daim from his wrongfully
commitment clam. Accordingly, the court finds the claims redundant and trests them as one clam
aleging wrongful commitment.



any affidavits or evidence supporting hisclams. Accordingly, for the reasons stated, the court grants
the remaining defendants’ mation.
l.

Following an automohile accident, Sandler received medica trestment at a Virginia hospitd,
where doctors, who noticed that Sandler expressed grandiose thoughts, administered a psychiatric
exam and diagnosed him with bipolar affective disorder. After medicdly clearing Sandler, the
physicians decided to transfer Sandler to WSH, where he could continue psychiatric treatment.
Pursuant to Virginia Code 88 37.1-67.1 and 67.3, the General Didtrict Court of Charlottesville,
Virginiaheld acivil commitment hearing for Sandler, who was represented by counsd, and ordered him
involuntarily committed to WSH.

Once a WSH, Dr. Joseph Cosgrove, aWSH psychiatrist, sought authorization to treat Sandler
before the Generd Didtrict Court for the City of Staunton, Virginia Pursuant to Virginia Code § 37.1-
134.21, the court found by clear and convincing evidence that Sandler, who again was represented by
counsdl, was unable to make an informed decison regarding his trestment and ordered WSH to treat
him with psychotherapy and mood stabilizing medication and to administer necessary medical care.

While at WSH, Sandler expressed frustration about being at WSH, claming he had “dipped
through the cracks,” refused to participate in psychologica questioning and counsdling, denied that he
auffered from amentd illness, and dleged various physicd alments. The defendants gate in thelr

affidavits that the WSH nursing staff evauated Sandler each time he complained about his medical



condition and that the medical staff treated him “on a number of occasions™

On December 12, 2000, WSH medicd gaff evduated Sandler after he complained of chest
pain. Since acardiac monitor led to inconclusive results, WSH transferred Sandler to Augusta Medica
Center. The next day, Augusta Medica Center medically cleared Sandler, after ruling out cardiac
involvement, and authorized his return to WSH, but before WSH could arrange transportation, Sandler
left Augusta Medica Center without permission. Accordingly, Jack Barder, the director of WSH,
followed WSH'’ s procedures and requested a crimina warrant for Sandler’ sreturn. On January 26,
2001, after learning that Sandler had left the Commonwedlth of Virginia, WSH discharged him.

.

Sandler dlegesthat the defendants wrongfully committed him to WSH, forcibly medicated him,
faled to properly diagnose and treet various physica injuries, and harmed his reputation by issuing a
warrant for his return to WSH. Defendants Barber, Smith and Cosgrove move for summary judgment,
with supporting affidavits, and Sandler has not responded. For the reasons stated, the court finds that
Sander’s daims of wrongful commitment, ingppropriate medication, and harm to his reputation fall

because the defendants are protected by state sovereign immunity.® Sandler dso failsto raise agenuine

2 Both Jack Barber, the director of WSH, and Mary Claire Smith, the medica director of
WSH, date in thar affidavits that as supervisors they did not provide direct medicd or psychiatric care
to Sandler.

3 Although not raised by the defendants, the court notes a historic principle in Virginia that
provides immunity for Sate agents performing functions that are necessary in executing a court order.
Y eager v. Carpenter, 35 Va. 454 (1836) (“1 have dways held it among the oldest and best settled
principles of law, that a sheriff or other officers, executing the process or carrying into effect orders of a
court, was protected from al consequences, however irregular and erroneous was the proceeding...”).
This principle dso gpplies to the acts necessary in executing the court’ s orders to commit and medicate
Sandler.




issue of materid fact supporting his daims that the defendants faled to properly diagnose and treet his
physicd alments* Accordingly, the court grants the defendants motion for summary judgment.
A.

Sandler dleges tha the defendants wrongfully committed him, inappropriately and forcibly
medicated him, and injured his reputation by issuing awarrant for his return to WSH, but these
dlegationsfail.> State employees acting in the course of their employment are protected from
negligence suits by sovereign immunity. See Jamesv. Jane, 282 S.E.2d 864, 868 (Va. 1980). In
examining a $ate employee simmunity claim, a court must consder four factors: (1) the nature of the
employee sfunction; (2) the extent of the sa€ sinterest and involvement in that function; (3) the
employee’ s use of judgment and discretion; and (4) the degree control and direction exercised by the
state. Lohr v. Larsen, 431 SE.2d 642, 644-46 (Va 1993). In examining the first two factors, “if the
function that a government employee was negligently performing was essentid to a governmentd
objective and the government had a grest interest and involvement in that function, those factors would
weigh in favor of the employeg s dam of sovereign immunity.” 1d. a 644 (citing James, 282 S.E.2d at
869). The remaining two factors may appear a odds—both the use of discretion by the employee and a

high level of contral by the Commonwedth weigh in favor of immunity—but “when a government

4 Without judging the merits of defendants assertion that sovereign immunity also bars
Sandler’s clams for fallure to diagnose and treat his medica alments, the court declinesto decide the
clamson that basis, noting that the Supreme Court of Virginia recently agreed to hear McCloskey V.
Kane, No 040264, in which the appdllants claim that a state employee a WSH is not protected by
sovereign immunity for incidental medica care.

> Although sovereign immunity does not shidd state employees from gross negligence and
intentiona torts, see Jamesv. Jane, 282 S.E.2d 864, 868 (Va. 1980), Sandler’s complaint alleges only
that defendants were negligent. See Compl. ] 16.



employee is specidly trained to make discretionary decisons, the government’ s control must
necessarily be limited in order to make maximum use of the employee' s specid training and subsequent
experience” 1d. at 646.

In this case, the firgt two factors point decidedly toward immunity. The Commonwedth hasa
paramount interest in providing needed psychiatric care to those unable to care for themselves and
those incgpable of making informed decisions on their own behdf, see Va. Code 88 37.1-67.1 and
134.21, and WSH is essentid to that interest. The defendants, as they state in their affidavits,
functioned as employees of the Commonwedth, and nothing in the record suggests that they acted as

independent contractors or private practitioners. See Messinav. Burden, 321 S.E.2d 657, 663 (Va.

1984) (noting that doctors functioning essentidly as independent contractors were not entitled to

immunity); Bowers v. Commonwealth, 302 S.E.2d 511, 515 (Va 1983). The defendants, asthe

director, medicd director, and apsychiatrist at WSH, performed critica functions, essentid to the
Commonwedth's objective of providing mentd hedth servicesto thosein need. Accordingly, the
defendants function and the state’ sinterest in that function point toward immunity.

Thefind two factors, the defendants use of judgment and discretion and the state’ s exercise of
control and direction, aso point toward immunity. The defendants Sate in their affidavits that they must
exercise a“great ded” of judgment and discretion in their duties as the director, medical director, and a
psychiatrist a WSH. Sandler offers no evidence refuting this. Y et despite their discretion, the record
reflects that the Commonwealth maintains control and direction over each employee. The state controls
when and where each defendant works, the number of employees the supervisors manage, the

compensation for each employee, the chargesincurred by the patients, which patients are trested, and



the types of trestments available. Therefore, factors three and four tip in favor of immunity.

In sum, the defendants satify the four requirements for the gpplication of sovereign immunity as
it rlates to Sandler’ s negligence clams for wrongful commitment, ingppropriate medication, and injury
to hisreputation. Accordingly, the court grants defendants motion for summary judgment as to those

dams.

B.

Sandler aleges that the defendants negligently diagnosed and treated various physicd injuries
and other allments, but hisclamsfails. Both Barber and Smith state in their affidavits that they never
provided direct medical careto Sandler.® Cosgrove, who provided psychiatric care, states that every
time Sandler complained of medica complications, which occurred on &t least eight occasons, medical
and nurang saff evauated him and, when appropriate, treated any medica condition. Sandler offers
no evidence contrary to the defendants assertions and, therefore, fails to show that the defendants
breached any duty or that they proximately caused any dleged injury. Accordingly, Sandler’s clams
fal.

[11.
For the reasons stated, the court grants the remaining defendants’ motion for summary

judgment and dismisses Sandler’sclams,

® Sandler does not dlege that either Barber or Smith negligently supervised the medica staff.
Even if he did, however, “Virginia does not accept negligent supervison as an independent cause of
action.” Sottlemyer v. Ghramm, 60 Va. Cir. 474, 484 (2001).
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Enter: The day of May, 2004.

UNITED STATES DISTRICT JUDGE



INTHE UNITED STATESDISTRICT COURT
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V.
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JACK W.BARBER, et al.,
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In accordance with the written Memorandum Opinion entered this day, it is hereby
ORDERED and ADJUDGED tha Defendants Motion for Summary Judgment is GRANTED.
Thecaseis STRICKEN from the active docket of the court.

The Clerk of the Court is directed to send certified copies of this Order and the

accompanying Memorandum Opinion to the plaintiff and counsd of record for the defendants.

Enter: The day of May, 2004.

UNITED STATES DISTRICT JUDGE



