INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

MARY MARGARET DAGGY,
Plaintiff, Civil Action No. 5:04CV 00023

V. MEMORANDUM OPINION

STAUNTON CITY SCHOOLS, et al.,
Defendants

By: Samue G. Wilson
United States District Judge
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Following the imination of her position with the Staunton City Schools, plaintiff  Mary
Margaret Daggy filed this lawsuit under 42 USC 881983 and 1985, the Age Discrimination in
Employment Act (“ADEA”), and unspecified provisons of Virginialaw againg the Staunton City
School Board and its members, the Superintendent of Schools, the Director of the Commonwedlth
Center for Children and Adolescents and an employee of the Virginia Department of Education. Daggy
dlegesthat defendants conspired to violate and violated her rights to procedurd and substantive due
process and discriminated against her on account of her age. The matter is before the court on
defendants’ motion to dismiss pursuant to Rule 12(b)(6). The court finds that Daggy hesfailed to dlege
aviable procedura or substantive due process clam. In addition, the court finds that only the School
Board isa proper defendant under the ADEA. Accordingly, the court dismissesdl of Daggy’s clams
except her ADEA claim againgt the School Board. The court aso declines to exercise supplementa
jurisdiction over her unspecified state law claims.

l.
In June 1994, the Staunton City School Board hired Daggy as Assistant Director of Education

for the Commonwedth Center for Children and Adolescents (“CCCA”). The CCCA, amenta hedth



facility for youth, isfunded by the Virginia Department of Hedlth, Menta Retardation, and Substance
Abuse. Staunton City Schools, under the direction of the Virginia Department of Education, operates
the educationd facilities connected with the CCCA. Daggy was a continuing contract employee of the
Staunton City Schools.

On March 7, 2003, Teri Sumey, Director of the CCCA, Harry Lunsford, Superintendent of
Staunton City Schools, and Nancy Haynes, a specidist with the Virginia Department of Education, met
to discuss restructuring the education program at the CCCA in order to improve the coordination and
organization of the specid education programs. On March 26, 2003, Lunsford informed Daggy by
letter that, as aresult of this restructuring, they would no longer have adequate funding for the assstant
director postion and that he would * have to recommend to [the] School Board that [her] position be
eliminated.” The restructuring plan cdled for hiring an IEP Coordinator &t CCCA. Lunsford indicated
that Daggy would be digible to apply for the newly-created position, and that he would be available to
discuss her options. Daggy met with Lunsford on March 28, 2003. On April 7, 2003, Daggy
presented a grievance to the School Board, contending that the restructuring was a pretext to terminate
her employment without cause. On April 8, 2003, the School Board informed Daggy that it had voted
to diminate her pogition, effective June 30, 2003.

Daggy, who isfifty-ax years old, aleges that the responghilities of the IEP coordinator were
essentidly the same respongibilities she held as assstant director and that the Staunton City  School
Board hired a younger woman for the podition. She clamsthat Lunsford, Sumey and Haynes sought to
abolish her postion in retdiation for her involvement in departmentd disputes or, dternatively, because

of her age.



Daggy filed a Charge of Discrimination with the EEOC dleging that the CCCA discharged her
and denied her dternative placement in the new position because of her age.! She daimsin this lavsit
that defendants: (1) failed to afford her procedura due process, (2) deprived her of her substantive due
process rights, (3) engaged in a conspiracy to deprive her of her congtitutiond rights, (4) violated the
ADEA, and (5) violated unspecified state laws.

The defendants have moved to dismiss pursuant to Rule 12(b)(6). Defendants argue: first, that
the facts Daggy pleads do not support a procedura due process claim; second, that Daggy’s
subgtantive due process clam is smilarly deficient; third, that Daggy hasfailed to state aclam for relief
under 42 U.S.C. § 1985; fourth, that Lunsford and Sumey are not appropriate defendants under the
ADEA; and findly, that Daggy’ s officid capacity clams againgt individua members of the Staunton City
School Board should be dismissed because the School Board isthe red party in interest.

.

The court finds that Daggy’ s alegations, taken astrue, fall to state aclam for violation of
procedura due process. To determine whether her complaint aleges a viable procedura due process
clam, the court must examine whether Daggy had a property interest in her position and whether she

was deprived of that interest without notice and a hearing. See Cleveland Board of Education v.

Loudermill, 470 U.S. 532, 538 (1985).2 Dismissd is gppropriate if the complaint clearly shows that

The EEOC issued aright-to-sue letter on December 23, 2003.

2 The court assumes, and defendants do not dispute, that Daggy had a property interest in
continued employment. Whether an employee has a condtitutionaly protected property right in
continued employment is a question of sate law. Garraghty v. Commonwedth of Virginia, 52 F.3d
1274, 1279 (4th Cir. 1995). Under Virginialaw, continuing contract status amounts to a protected
property interest. Wilkinson v. School Bd., 566 F. Supp. 766, 769 (E.D.Va. 1983). Here, Daggy has
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the plaintiff “can prove no st of factsin support of his cdlam which would entitle him to relief.” Edwards

v. City of Goldshoro, 178 F.3d 231, 244 (4th Cir. 1999). Accepting the dlegations of her complaint

astrue, the court finds that Daggy has not raised a viable procedural due process claim.®

Liberdly congtruing the dlegations of her complaint, Daggy clamsthat Lunsford, Sumey and
Haynes sought to abolish her position in retdiation for her involvement in departmental disputes or,
dternatively, because of her age. In essence, Daggy clams that the restructuring and funding concerns
cited by Lunsford as the reason for recommending the dimination of her pogition were pretextud.
Where aplantiff has aleged facts which, taken as true, show that the eimination of her pogtion was a
“sham” or pretext, then sheis entitled to a pretermination hearing before a neutral decisonmaker. See

Dwyer v. Regan, 777 F.2d 825, 833 (2d Cir. 1985). Here, Daggy not only had the opportunity to

aleged that she was a continuing contract employee.

3In reaching its conclusion, the court has taken into consideration severd facts not specifically
dleged in the complaint. A court may consder facts outside the complaint without converting the
motion to dismiss into amotion for summary judgment (1) where the documents are referenced in the
complaint and are centrd to the plaintiff’s clam; and (2) where the plaintiff has himsdf raised the facts
outsde of the complaint. See Norman v. Tradewinds Airlines, Inc., 286 F. Supp. 2d 575, 581
(M.D.N.C. 2003). Here, the defendants have attached as an exhibit to their motion to dismiss the letter
from Lunsford to Daggy informing her of his recommendation. Because this document is specificaly
referenced in the complaint, the court is permitted to congder it. See Gasner v. County of Dinwiddie,
162 F.R.D. 280, 281 (E.D.Va. 1995)(“When a plaintiff failsto introduce a pertinent document as part
of his complaint, the defendant may attach the document to a motion to dismiss the complaint and the
court may congder the same without converting the motion to one for summary judgment.”). In
addition, the plaintiff has attached as an exhibit to her brief in opposition acopy of Daggy’ sinitid
Charge of Discrimination, filed with the EEOC. Because the plaintiff hersdf has raised these facts
outside of the complaint, the court may consder them. See McNair v. Lend Lease Trucks, Inc., 62
F.3d 651, 656 (4th Cir. 1995)(permitting consideration of fact not aleged in complaint without
converting motion to summary judgment where plaintiff recognized fact in argument on motion to
dismiss), vacated on other grounds by 95 F.3d 325, 328 n.3 (4th Cir. 1996) (expressly adopting
reasoning of pand asto this point).




meet with Lunsford before the find decision was made regarding the eimination of her pogtion, but she
also had a hearing before the School Board on April 7, 2003, before the School Board voted on
Lunsford’ s recommendation.* Although Daggy aleges that Lunsford was biased, she does not dlege
that the School Board was not a*“ neutral decison-maker.” She has therefore failed to State aviable
procedura due process claim.
[11.

The court finds that Daggy has a0 failed to Sate a viable substantive due process clam. The

threshold test for analyzing an executive act is “whether the chalenged conduct was * S0 egregious, o

outrageous, that it may fairly be said to shock the conscience’” Hawkinsv. Freeman, 195 F.3d 732,

738 (4th Cir. 1999) (citing County of Sacramento v. Lewis, 523 U.S. 833 (1998)). Only if the

chalenged conduct was “fadly arbitrary” in this senseis the court required to determine the * nature of
the asserted liberty interest.” Id.

The conduct of the defendants in this matter does not rise to the level of conduct that implicates
substantive due process. The type of conduct that o “ shocks the conscience’ asto be “fataly
arbitrary” is conduct that involves “ausing executive power, or employing it as an indrument of

oppression.” Callinsv. Harker Heights, 503 U.S. 115, 126 (1992). The defendants' actionsin this

matter were not o outrageous, maicious, or arbitrary asto offend judicia notions of fairness or human

“Daggy appearsto dlege that her termination occurred on the day that Lunsford informed her
that her position would be diminated, and that she, therefore, did not receive notice and a
pretermination hearing. This argument fails because only the School Board had the power to diminate
Daggy’spostion. Asevidenced by hisletter, Lunsford could only recommend to the Board that the
Board diminate the assstant director position. A recommendation is not atermination.
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dignity. Thus, the court need not reach the second stage of the andlysis, that is, whether the defendants
action violated a fundamentd right.> Daggy’s alegations do not “shock the conscience,” and she has
therefore failed to raise a viable substantive due process clam.

V.

Because she hasfalled to dlege an actionable procedura or substantive due process
deprivation, Daggy hasfailed to state aclaim under 42 U.S.C. § 1985. To State a § 1985 claim,
Daggy must alege that the defendants conspired with one another for the purpose of depriving her of
equa protection of the laws, that there was an overt act in furtherance of the conspiracy, and that she

was deprived of a condtitutiona ly-protected right. See Smon v. Poe, 43 F.2d 1370, 1376 (4th Cir.

1995). The court has dready determined that Daggy’ s complaint does not raise a viable procedura or
subgtantive due process clam. She, therefore, has failed to alege an underlying deprivation of a
conditutiond right.

Additionaly, Daggy cannot bring a clam under § 1985 to assert violations of the subgtantive
rights created by the ADEA. “The language [of § 1985] requiring intent to deprive of equal protection,

or equa privileges and immunities, means that there must be some racia or perhaps otherwise class-

>The court notes, however, that Daggy’s right to continued employment with the CCCA, if any,
was aright created by state law. Substantive due process protects those fundamental rightsthat are
“deeply rooted in this nation’s history and tradition, and implicit in the concept of ordered liberty.”
Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). Daggy’ s asserted right does not, therefore,
implicate subgtantive due process. See Myersv. Town of Landis, 957 F. Supp. 762, 770 (M.D.N.C.
1996) (holding that any right a public employee had to continued employment was not protected by
substantive due process); McKinney v. Pate, 20 F.3d 1550, 1553 (11th Cir. 1994) (holding that
deprivation of state-created property interest in employment does not give rise to a substantive due
process claim).




based, invidioudy discriminatory animus behind the conspirators action.” Griffin v. Breckenridge, 403

U.S. 88, 102 (1971) (emphasisin origind). Age-motivated discrimination cannot be the basisfor a
clam under § 1985.5 To the extent that she aleges deprivation of aright created by the ADEA, Daggy
has failed to state a claim under § 1985.
V.
The court aso finds that Sumey and Lunsford are not proper defendants under the ADEA..’

The ADEA limits civil ligbility to the employer. Birkbeck v. Marve Lighting Corp., 30 F.3d 507, 511

(4th Cir. 1994). Supervisors or those employees with authority to make * personnd decisons of a
plainly delegable character” are, therefore, not gppropriate defendants under the ADEA. |d. Daggy
argues that Lunsford is a proper defendant because he was “vested with the power to make the
decisonsthat led to plaintiff’sloss of employment.” However, making decisons regarding the
termination of employment fdls squardly within the category of “personnd decisons of aplainly

delegable character.” See, ., Pardasani v. Rack Room Shoes, Inc., 912 F. Supp. 187, 191

*The ADEA provides the exclusive remedy for age discrimination in public employment.
Section 1985 does not create subgtantive rights, but smply “provides aremedy for violation of the
rightsit desgnates” Great American Federd Savings & Loan v. Novotny, 442 U.S. 366, 372 (1979).
In Novotny the Supreme Court found that, in light of the comprehensive satutory scheme of Title VI,
the “deprivation of aright created under Title VII [could] not be the basis for a cause of action under 8
1985.” Id. a 378. The Fourth Circuit relied on Novotny to hold that the comprehensive statutory
provisions of the ADEA *“evidence Congressond intent to foreclose actions for age discrimination
under 8 1983.” Zombro v. Batimore City Police Dept., 868 F.2d 1364, 1369 (4th Cir. 1989).
Recognizing that § 1983 and § 1985 are analogous, the court is persuaded that aviolation of the
ADEA gmilarly does not giveriseto aclam under 8 1985. See Sherlock v. Montefiore Medical
Center, 84 F.3d 522, 527 (2d Cir. 1996)(holding that an ADEA violation could not be the basisof a §
1985 claim); Taylor v. Brown, 928 F. Supp. 568, 573 (D. Md. 1995)(holding that § 1985 did not
provide a cognizable cause of action for age discrimination).

"Daggy has conceded that Sumey is not a proper defendant.
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(M.D.N.C. 1996) (finding that supervisors making “norma personnd decisons’ could not be held

individudly ligble for violations of the ADEA), Cortesv. McDonald's Corp., 955 F. Supp. 531, 537

(E.D.N.C. 1996) (noting that the decision to terminate an employee was a personnd decison of a
plainly delegable character). The court, therefore, dismisses Daggy’s ADEA clams againg Sumey and
Lunsford®
VI.
In addition, the individual members of the Staunton City School Board are not proper
defendants in this matter. “Aslong as the government entity recelves notice and an opportunity to
respond, an official-capacity suit is, in al respects other than name, to be trested as a suit againgt the

entity.” Kentucky v. Graham, 473 U.S. 159, 166 (1985). Thered party ininterest in thiscaseiis,

therefore, the School Board, and not its members. 1d. Accordingly, the court dismisses Daggy’'s
officia capacity clams againgt defendants Sumey, Lunsford, Bryant, Cook, Harrington, Kier, Oakes,
and Whitesdll.
VII.
For the reasons stated, the court finds that Daggy has failed to Sate a viable procedura or
substantive due process clam. Accordingly, the court dismisses her 42 U.S.C. 88 1983 and 1985
cams. Inaddition, the court dismisses Daggy’ s ADEA dams againg defendants Sumey and

Lungford. Findly, the court dismisses Daggy’ s dlams againg individua members of the Staunton City

8The defendants also claim that Sumey and Lunsford are not proper defendants because Daggy
did not name them in the EEOC complaint. Because the court dismisses her ADEA clam againgt
Sumey and Lunsford on other grounds, it need not address this argument.
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School Board.

ENTER: This 13th day of December, 2004.

UNITED STATES DISTRICT JUDGE

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

MARY MARGARET DAGGY,
Plaintiff,

Civil Action No. 5:04CVv00023

V. ORDER

STAUNTON CITY SCHOOLS, et al.,
Defendants

By: Samue G. Wilson
United States District Judge

SN N N N N N N N N

In accordance with the memorandum opinion entered on thisday, it isORDERED and
ADJUDGED asfollows
(1) Paintiff’'s42 U.S.C. 8 1983 clam for violation of procedurd due processisDISMISSED;
(2) Paintiff’'s42 U.S.C. § 1983 clam for violation of substantive due processisDISM I SSED;
(3) Paintiff’s42 U.S.C. § 1985 clam is DI SM I SSED;
(4) Hantiff’s ADEA dams agang defendants Sumey and Lunsford are DISM | SSED ; and
(5) Hantiff’s*officid capacity’ clams againgt defendants Sumey, Lunsford, Bryant, Cook, Harrington,

Kier, Oakes, and Whitesdl are DISM I SSED.

ENTER: This 13th day of December, 2004.

UNITED STATES DISTRICT JUDGE



