MEMORANDUM TO ATTORNEYSIN CIVIL JURY TRIALS

Thefollowing are the general proceduresfollowed by Judge Jonesin thejury trial of
acivil case. Any questionsabout these procedures, or any requestsfor changesin procedure,
should be raised prior to trial.

Pretrial Motions

Pretrial motions, including motionsin limine, must be filed and scheduled for hearing
or argument in advance of trial. Evenif the Scheduling Order applicableto the case does not
contain a deadline for such motions, it is understood that such motions will not be received
during trial.

Jury Selection

Thejury will consist of seven persons. Thejury isselected immediately prior to trial
using the “struck jury”method and all members of the jury venire caled for the trial—
usually about twenty persons—are subjected to voir dire. A list of thejurorsto be called for
the case is sent to counsel by the clerk approximately aweek prior to trial. Potential jurors
will be seated in alphabetical order in the jury box.

The attorneys are permitted to conduct voir dire after preliminary questionsfrom the
Judge. The Judge' s voir dire will solicit any requests from jurors to be excused from jury
duty on the ground of hardship, and the Judge will determine such requests before turning
voir dire over to the attorneys. Attorneys voir dire is expected to be limited to relevant
guestions and not consist of disguised argument on the merits of the case. Following voir
dire, any party having any challenge for cause should make known to the court that a matter
outside of the presence of the jury is to be taken up, in which case the jury panel will be
excused and the challenges determined.

Thereafter, the parties will take alternate written strikes on a single jury list, in a
number depending on the remaining members of the panel, in order to reduce the jury to
seven. Inthe normal case, no alternates will be used.

In the usual case, jury selection is expected to take no more than two hours.

After the jury is sworn, preliminary instructions are given by the Judge. Jurors are
told that they will be permitted to take notes. Questions by the jurors are not permitted.



Opening Statements

Opening statements must summarize objectively the key facts, without argument. In
most cases, an opening statement should not exceed ten or fifteen minutes. If there may be
adispute as to admissibility of any evidence or exhibit, omit it from the opening statement
or advise opposing counsel of your intent to refer to such evidence or exhibit, so that
opposing counsel may seek aruling from the court.

Presentation of Evidence

Witnesses and exhibits are required to be disclosed prior to trial and will not be
admitted if not so disclosed. It will be assumed that al exhibits have been previously
disclosed and that there is no objection to an exhibit unless promptly made. Provide alist
of witnesses and exhibitsto the court reporter and courtroom deputy clerk in order to reduce
delay. Provide an extra copy of each exhibit for the Judge.

In complex cases, exhibit notebooks for the Judge and each member of the jury are
suggested.

Questions to witnesses and argument to the court must be made from the lectern.
Counsel may approach the witness without |eave of court to hand the witness adocument or
exhibit, but must promptly return to the lectern.

Requests for exclusion of witnesses should be made before examination of the first
witnessand preferably before opening statements. Althoughtheruledoesnot prevent talking
with excluded witnesses during recesses about their expected testimony, do not disclose
courtroom testimony given by other witnesses or permit other witnesses to disclose their
testimony.

Witnesses should be released from further attendance as soon as they are no longer
needed. After testifying, awitnessisdeemed released unless counsal or the court promptly
indicates that the witness is not so excused.

Cooperative witnesses not immediately needed may be placed “on call” but counsel
remainsresponsiblefor having sufficiently available witnesses so that the trial may proceed
without early adjournments or lengthy recesses. Plaintiff’s counsel should keep defense
counsel advised of the progress of the plaintiff’s case so that the defense may be ready to
proceed promptly following the conclusion of the plaintiff’s case in chief.



Once in evidence, an exhibit may ordinarily be displayed to, or passed among, the
jury, while examining thewitness. Exhibitsarein the custody of the courtroom deputy clerk
and must be returned to the clerk once examination is completed.

Objections

All objections and other remarks to the court must be made while standing.
Objections must be succinct, without argument or other comment. If argument is needed,
the Judge will so indicate.

Side bar or bench conferences are discouraged and argument outside of the presence
of the jury will normally take place only during regular recesses or before or after court
sessions. Accordingly, counsel should anticipate any evidentiary questions or disputesand
bring them to the attention of the Judge ahead of time.

Multiple Party Cross Examination

When there are multiple parties, counsel are responsible for coordination of cross-
examination. The Judge will not permit repetitive cross-examination.

Scheduling

Normally, trialsbegin promptly at 9:00 am. and end at approximately 5:00 p.m. each
day, with an hour lunch break at noon and twenty minute breaks in mid-morning and mid-
afternoon. Matters to be taken up outside of the presence of the jury should be scheduled
before or after the trial day or during the recesses. |If there are such matters to be taken up,
arequest should be made to the courtroom deputy clerk or the bailiff, and notice given to
opposing counsel.

Closing Argument

Closing arguments are normally limited to thirty minutes to the side, unless unusual
circumstances exist, and leave of court has been obtained.

Jury Instructions

Attached is a copy of the Judge's standard preliminary and final jury instructions.
Counsel isresponsiblefor submitting any other instructionsdesired, aswell as specificissue
instructions as to the particular case. The Scheduling Order normally requires such
instructionsto be submitted to the Judge in advance of trial, with acopy to opposing counsel.



Submission to Jury

Prior to closing argument the Judge will conduct a charge conference and advise
counsel of the substance of thejury charge. The chargeisgiven after closing argument, and
before the jury begins deliberations. Counsel will be given an opportunity to make any
objections to the charge on the record. In most cases, the Judge will send with the jury a
written copy of his charge for the jury’s reference during deliberations. The jury will be
instructed that during deliberations it may request any or al of the exhibits.

During jury deliberations, counsel will be expected to remain in the courthouse,
unless excused by the Judge. Following the case, counsel may not discuss the case with
jurors, without leave of court.



PRELIMINARY INSTRUCTIONS TO JURY
PRIOR TO BEGINNING OF TRIAL

CIVIL CASE

Judge James P. Jones
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| ntroduction
Members of the jury, before we begin the trial, | want to give you some preliminary
instructionsto help you understand what will happen during the trial and also to guide your conduct.
| will give you detailed instructions near the end of the trial but what | say now isto explain to you

your role here, as well as the role of the court and the role of others here.

Burden of Proof
Thisisacivil case. Inacivil case, the party who bringsthe lawsuit iscaled aplaintiff. Inthis

case, the plaintiff is . The party against whom the suit isbrought iscalled the

defendant. In this case, the defendant is . The caseinvolves a

claim by the plaintiff as follows: [Describe] [ The defendant has filed a counterclaim as follows.]

In a civil case, the plaintiff has the burden of proving his case by what is called the
preponderance of evidence. That means the plaintiff hasto produce evidence which, considered in
thelight of al thefacts, leadsyou to believethat what the plaintiff claimsismore likely true than not.
To put it differently, if you were to put plaintiff’s and defendant’ s evidence on opposite sides of the
scales, the plaintiff would have to make the scales tip somewhat on his side. If the plaintiff fails to
meet this burden, the verdict must be for the defendant.

Those of you who have sat on crimina cases will have heard of proof beyond a reasonable
doubt. That requirement does not apply to a civil case and you should therefore put it out of your

mind.
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Duty of the Jury

It isyour role to decide disputed questions of fact. Y ou and you alone, are the judges of the
facts. Nothing | say or do during thistrial should make you feel one way or another about the facts.
Y ou will hear the evidence, decide what the facts are, and then apply those facts to the law which |
will giveto you. Evenif you personally disagree with the law, you are bound to accept it and follow
itasl giveittoyou. | will decide all questions of law that arise during the trial.

Y ou must keep an open mind to both sides during this entire trial until it istime for you to
retire and deliberate. 'Y ou must not decide this case near the beginning, halfway through or near the
end. You must wait to decide until you have heard all the evidence, and | have given you the

instructions as to the law before you render your decision.

Conduct of the Jurors

Let metell you some things about your responsibilities here. First, | instruct you that during
the trial you are not to discuss the case with anyone or permit anyone to discuss it with you, or
remain in hearing distance of others who are discussing this case. Until you retire to the jury room
at the end of the case to deliberate on your verdict, you simply are not to talk about this case, even
with each other.

Second, do not read anything about this case, or watch anything about this caseontelevision,
or listen to anything about this case on the radio.

Do not independently investigate or research any of the issues you hear in this matter.

Do not make up your mind about theissuesinthis case until you haveretired to the jury room

to discuss this case with your fellow jurors.
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Rulings
No statement, ruling, remark, or comment which I may makeduring the course of this
tria isintended to indicate to you how you should decidethiscase, nor isit intended to influence your
decision.
During the course of the trial, | may ask questions of awitness. Please do not assume that
| hold any opinion on the matters to which my questions may have related. | am simply trying to

bring out the facts for your consideration.

Evidence

Y ou will decide this case based on the evidence. The evidence from which you will find the
factswill consist of the sworn testimony of witnesses, documents, and other thingsreceived into the
record as exhihits.

Statements and arguments by lawyers are not evidence in the case, unless made as an
admission or stipulation of fact. When the attorneys on both sides stipul ate or agree to the existence
of afact, you must, unless otherwise instructed, accept the stipulation as evidence, and regard that
fact as proved to you.

Objectionsto questions are not evidence. Lawyers have an obligation to their client to make
an objection when they believe evidence being offered isimproper under the rules of evidence. You
should not be influenced by the objection or by my ruling on it.

Any evidence as to which an objection is sustained by the court, and any evidence ordered
stricken by the court, must be entirely disregarded. If an objection isoverruled, treat the answer like
any other. You should not concern yourself with why an objection is made or why the court has

decided one way or another.
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Anything you may have seen or heard outside the courtroom is not evidence, and must be
entirely disregarded.

When | say that something is“admitted or received into evidence” that means that exhibit is
now part of the evidence and part of what you may consider in your decision in this case. Some
evidence is admitted for a limited purpose only. When | instruct you that an item of evidence has
been admitted for a limited purpose, you must consider it only for that limited purpose and for no
other.

| urge you to pay close attention to the testimony as it is given.

Juror Notes

Y ou will notice that we have a court reporter making arecord of thetrial. However, we will
not have typewritten transcripts of thisrecord available for useinreaching your decisoninthiscase.

If you want to take notes during the course of thetrial you may do so. However, itisdifficult
to take detailed notes and pay attention to what the witnesses are saying at the sametime. If you do
take notes, be sure that your note taking does not interfere with listening to and considering all the
evidence. Also, if you take notes, remember that they are for your own individual benefit and not the
use of other jurors.

Do not take the notes home with you at the end of the day. Be sureto leavetheminthejury
room.

Whether or not you choose to take notes, remember it is your own individual responsibility
to listen carefully to the evidence. You cannot give this responsibility to someone who is taking

notes. We depend on the judgment of all members of the jury.

-9-



Outlineof Trial

The next steps of the trial will now begin. First, each side may make an opening statement,
but is not required to. An opening statement is not evidence. It is ssmply an outline to help you
understand what that party expects the evidence will show.

The plaintiff will then present evidence, and the lawyer for the defendant may cross-examine.
Then the defendant may present evidence, and the lawyer for the plaintiff may cross-examine.

After the evidence has been presented, | will instruct you on the law that appliesto the case
and the attorneys will make closing arguments.

Y ou will then go to the jury room to deliberate on your verdict.

-10-



FINAL INSTRUCTIONS TO JURY

CIVIL CASE

Judge James P. Jones
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INSTRUCTION NO.

Members of the jury, you have heard the lawyers argue the case and you have heard the
evidence. Itisnow my duty to instruct you as to the law. The instructions that | gave you at the
beginning of the trial and during the trial remain in effect. Y ou must, of course, continue to follow
my earlier instructions as well as those that | give you now. You must not single out some
instructions and ignore others, but must consider the instructions as awhole. | will send a copy of
these instructions with you for your deliberations.

Neither in these instructions nor in any ruling, action or remark that | have made during the
course of thistrial have | intended to give any opinion or suggestion as to what your verdict should
be. Duringthistrial, | have occasionally asked questions of witnessesin order to bring out facts not
then fully covered in testimony. Do not assume that | hold any opinion on the matter to which my
guestions related.

Itisyour duty to determinefrom the evidencewhat thefactsare. Y ouwill then apply thelaw,
as| giveit to you, to those facts. Y ou must follow my instructions on the law, even if you believed
that the law was different or should be different.

Do not alow sympathy or prejudiceto influenceyou. Thelaw demandsof you ajust verdict,

unaffected by anything except the evidence, your common sense, and the law as | give it to you.

INSTRUCTION NO.
In these instructions you are told that your verdict depends on whether you find that certain
facts have been proved. Asthisisacivil case, the burden ison the plaintiff to prove every element

of itsclaim by the greater weight of the evidence, also known as the preponderance of the evidence.

-12-
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To prove something by the preponderance of the evidenceisto provethat it ismorelikely true than
not true. It is determined by considering all of the evidence and deciding which evidence is more

believable.

INSTRUCTION NO.

In deciding what the facts are, you may also have to decide what testimony you believe and
what testimony you do not believe. You may believe all of what a witness said, only part of it, or
none of it.

In weighing the testimony of a witness, you should consider his or her relationship to the
parties. You must aso consider his or her interest, if any, in the outcome of the case, hisor her
manner of testifying, his or her opportunity to observe or acquire knowledge concerning the facts
about which he or she testified, the candor, fairness, and intelligence of a witness and the extent to
which awitness' testimony is supported or contradicted by other credible evidence. You may, in
short, accept or reject the testimony of any witnessin whole or in part.

This case should be considered by you as an action between persons of equal worth. All

persons are equal before the law and are considered equals in the courtroom today.

INSTRUCTION NO.
In weighing awitness’ testimony, you should also ask yourself whether there was evidence
tending to prove that the witness testified falsely concerning some important fact; or whether there
was evidence that at some other time the witness said or did something, or failed to say or do

something, which was different from the testimony he or she gave before you during the trial.
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Y ou should again keep in mind, of course, that a ample mistake by a witness does not
necessarily mean that the witness was not telling the truth as he or she remembersit, because people
naturally tend to forget somethingsor remember other thingsinaccurately. So, if awitness has made
amisstatement, you need to consider whether that misstatement was Smply an innocent lapse or an
intentional falsehood; and the significance of that may depend on whether it has to do with an

important fact or only asmall detail.

INSTRUCTION NO.

| have mentioned theword “evidence.” The"evidence’ inthiscase consistsof thetestimony
of witnesses, the documents and other things received as exhibits and the facts that have been
stipulated — that is formally agreed to by the parties.

Y ou may use reason and common sense to draw deductions or conclusions from facts that
have been established by the evidence in the case.

Certain things are not evidence. | shall list those things for you now:

First: Statements, arguments, questions and comments by lawyers representing the parties
in the case do not constitute evidence. In particular, statements by the lawyers as to the amount of
damages claimed are not evidence and should not be considered as such.

Second: Objections are not evidence. Lawyers have a right to object if they believe
something isimproper. Y ou should not be influenced by an objection. If | sustained an objection to
aquestion, you must ignore the question and must not attempt to guess what the answer might have

been.
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Third: Testimony that | struck from the record, or told you to disregard, is not evidence and
must not be considered.

Fourth: Anything you saw or heard about this case outside of the courtroom is not evidence.

Findly, during the course of thistrial you may have been instructed that some evidence was
received for alimited purpose only. Y ou may consider such evidence only for the specific limited

purpose for which it was admitted.

INSTRUCTION NO.

Therearetwo typesof evidence: direct and circumstantial. Direct evidenceisthedirect proof
of afact, such astestimony of an eyewitness. Circumstantia evidenceis proof of facts from which
you may infer or conclude that other facts exist. The law makes no distinction between direct and
circumstantia evidenceand you should givedl evidencetheweight and valueyou bdieveitisentitled

to.

INSTRUCTION NO.

Theissuesin this case are as follows:

INSTRUCTION NO.
In conducting your deliberations and returning your verdict, there are certain rules you must

follow. | shall list those rules for you now.
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First, whenyou go to thejury room, you must select one of your membersasyour foreperson.
That person will preside over your discussions and speak for you here in court.

Second, itisyour duty, asjurors, to discuss this case with one another inthejury room. You
should try to reach agreement without violence to individual judgment, because a verdict must be
unanimous.

Each of you must make your own conscientious decision, but only after you have considered
al the evidence, discussed it fully with fellow jurors, and listened to the views of your fellow jurors.

Do not be afraid to change your opinions if the discussion persuades you that you should.
But do not come to a decision smply because other jurors think it is right, or smply to reach a
verdict.

Third, if you need to communicate with me during your deliberations, you may send a note
to me through the bailiff, signed by one or more jurors. | will respond as soon as possible either in
writing or by having you returned to the court room so that | can addressyou orally. Remember that
you should not tell anyone — including me — how your vote stands numerically.

Fourth, your verdict must be based solely on the evidence and on the law which | have given
you in my instructions. The verdict must be unanimous, you must all agree. Nothing | have said or
done isintended to suggest what your verdict should be — that isentirely for you to decide. If you
wish to have any or al of the exhibits sent to you in the jury room, you should advise the bailiff.

Findly, averdict form issmply written notice of adecision that you reach inthiscase. Here
is a form submitted to you for your consideration. You will take this form to the jury room, and
when each of you has agreed on the verdict, your foreperson will fill inthe form, sign and dateit, and

advise the bailiff that you are ready to return to the courtroom.
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