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Defendant.

ThomasJ. Bondurant, Jr., and Anthony P. Giorno, Office of the United States
Attorney, Roanoke, Virginia, for United Satesof America; JamesC. Turk, Jr., Stone,
Harrison & Turk, P.C., Radford, Virginia, and Beverly M. Davis, Davis, Davis &
Davis, Radford, Virginia, for Defendant.

In this capitad case, the government has obtained from the grand jury aFourth
Superceding I ndictment against the defendant. The essential difference between the
Third Superceding I ndictment and the Fourth Superceding I ndictment isthat thel atter
addsthe statutory and non-statutory aggravating factors upon which the government
will rely in requesting the death penalty should the defendant be convicted. The
government has sought thissuperceding indictment asaresult of the SupremeCourt’s

recent decision in Ring v. Arizona, 122 S. Ct. 2428 (2002), in which the Court held

that astate statute allowing thejudge alone to determinethat the defendant should be



sentenced to die was unconstitutional asviolative of the Sixth Amendment’ sright to
ajury trial. While it was not at issue in Ring, the government is concerned that the
Indictment Clause of the Fifth Amendment may be held to require death penalty
aggravating factors to be included in the indictment.

In response to the Fourth Superceding Indictment, the defendant has filed a
motion to dismissthe portions of theindictment charging the aggravating factorsand
to strike the government’s Third Amended Notice of Intent to Seek the Death
Penalty." The defendant urges that the death penalty may not be sought because 21
U.S.C.A. § 848 (West 1999)—the death penalty statute in this case—does not
contemplate grand jury involvement in the death penalty charging process; that Ring
and its antecedent Supreme Court cases require such involvement; and that only
Congress may act to “cure the problem.” (Def.’sBr. at 8.) Until Congress so acts,
the defendant argues, thereisno lawful authority for the death penalty to beimposed
under the statute.

| previously ruled in this case, prior to the Ring decision, that the indictment
was not required to contain the aggravating factors and that 8 848 was constitutional

even though it did not requirethe grand jury to charge such aggravating factors. See

! | granted the government leave to file this amended notice following the return of the
Fourth Superceding Indictment. See21 U.S.C.A. 8 848(h)(2) (West 1999) (noticeof death penalty
may be amended for good cause shown).
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United Satesv. Church, No. 1:00CR00104, 2002 WL 229700, at *1 (W.D. Va. Feb.
11, 2002); United Sates v. Church, No. 1:00CR00104, 2001 WL 1661706, at *4-6
(W.D. Va. Dec. 27, 2001). Presumably because the Fifth Amendment right to
indictment does not apply to the states, Ring made no claim in his case that his
indictment was defective. See Ring, 122 S. Ct. at 2437 n.4. While | adhere to my
earlier views, the question is not free from doubt, particularly since the Supreme
Court remanded acaseuponwhich | relied, United Satesv. Allen, 247 F.3d 741, 761-
64 (8th Cir. 2001), for further consideration in light of Ring. See Allen v. United
States, 122 S. Ct. 2653 (2002).

Even assuming, however, tha a grand jury indictment charging the death
eligibility aggravating factors is now necessary, | disagree with the defendant’s
position that the death penalty statute as presently written is unconstitutional .

It istruethat 8 848 does not expressly provide for grand jury involvement in
the death charging process. But nothing in the statute isinconsistent with such arole
for thegrandjury. | must indulge “every reasonable construction. . . in order to save
astatute from unconstitutionality.” Hooper v. California, 155 U.S. 648, 657 (1895).
| cannot assume that Congress intended to forbid the grand jury from making the
findingscontained in the present indictment. Certainly nothingintheplain language

of the statute leads to that conclusion.



It has been similarly argued that the drug trafficking penalty statute, 21
U.S.C.A.8841(b) (West 1999 & Supp. 2002), isunconstitutional following Apprendi
v. New Jersey, 530 U.S. 466 (2000), because it does not require jury determination
of drug quantity, as required by Apprendi. That contention has been rejected. See,
e.g., United Statesv. McAllister, 272 F.3d 228, 232-33 (4th Cir. 2001). Section 841
Is silent as to whether the drug quantity amounts must be alleged in the indictment
and proventothejury. Nevertheless, “themerefact that the statuteissilent regarding
whether sentencing factors must be treated as elements in order for those factorsto
increase the defendant’s statutory maximum sentence does not make the statute
inconsistent with the constitutional requirement that those factors receive that
treatment.” 1d. at 233.

Therole of the grand jury is largely undefined in federa statutory law. No
statute or rule of procedure restricts the ability of a grand jury to make the findings
that it did inthiscase. It would be unwarranted to hold that the death penalty statute
by implication circumscribed the authority of the grand jury to determine that the
defendant waseligiblefor the death penalty by virtue of the circumstancesof hiscase.

For thesereasons, itisORDERED that the def endant’ smotion (Doc. No. 599)

is denied.



ENTER: September 5, 2002

United States District Judge



